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Some Aspects of the Problem of 
Intercarrier Competition + 


ERNEst W. Wiliams, JR.* 


The past decade has been marked by numerous examinations of the 
transportation scene, and particularly of government policy toward 
transportation, which have borne partial fruit in the Transportation 
Act of 1958. More than anything else, the rapid weakening of the 
railroad system after World War II and the conviction of railroad 
managements that the worsening state of their industry was the result 
of ‘‘unfair’’ governmental policies led to the almost continuous atten- 
tion which has been devoted to the subject by agencies of the Congress 
and of the executive branch alike. And all such studies demonstrate, 
before they are done, that the railroad ‘‘problem’’ cannot be viewed 
apart from the transportation situation as a whole. 


Changes in the Demand for and Supply of Transportation 


Since the first World War, and at an increasing pace since the 
second war, great changes have been underway in the transportation 
scene. Their nature and extent are difficult to grasp, particularly since 
the scope of data collection has not kept pace, with the result that we 
know less statistically about transportation than we did forty years ago. 
Nevertheless, some of the main trends are visible enough even though 
they are not capable of accurate measurement with the available data. 
And it is evident that motor transportation, coinciding in time of de- 
velopment with changes in manufacture and distribution, has made the 
largest contribution to the alteration of the scene. 

The period referred to has been marked by an expansion in the 
product mix of American industry which can almost be described as 
explosive. It extends from breakfast foods to the whole range of con- 
sumer and industrial durable goods. It involves no mere multiplication 
of brand names, but also the birth of entire new industries and the 
development of new lines, as in chemicals and fabrics, which are com- 
petitive with the old. On the side of distribution the tendency toward 
expanding the coverage of outlets, particularly at the retail level, has 
enormously increased the range of goods carried in the high-volume 
stores. The old limited range of unchanging staples has given way to 
an almost infinite variety of items, great numbers of which are under 
continuing development by their manufacturers so that the rate of 
product obsolescence is high. Especially in the durable goods, more- 
over, unit values tend to be high. Yet every brand and every model 
or variety of product must be continually accessible in accustomed out- 
lets if the market standing of the product is to be maintained. 





+By permission, reprinted from “Symposium on Motor Carriers,” in the 
Vanderbilt Law Review, Vol. 11: No. 4, October, 1958, pages 971-985. ; ; 

* Professor of Transportation, Graduate School of Business, Columbia Uni- 
versity. 
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These conditions necessitate close inventory control, the carrying 
of minimum inventories and the availability of immediate and reliable 
replenishment from factory or warehouse outlets in small quantities 
or in mixtures rather than in lots which correspond with the unit of 
movement in line-haul service. The problem at the warehouse level 
or at final assembly in the manufacturing process is not greatly different. 
At all levels the tendency is to push the job and the costs of inventory 
maintenance back to the more elementary levels of production where 
unit values and perishability (characteristically obsolescence) are both 
lower. This is accomplished by the purchase of a vastly improved 
transportation service which is certainly more costly to render than that 
which seemed adequate under more primitive economic conditions. 
Only at the level of raw materials, staples and heavy industry do the 
transportation requirements resemble those of the past. But there is 
good reason to suspect that a steadily larger portion of our transporta- 
tion output, measured in ton miles, is devoted to manufactured goods 
as the years go by. Moreover there is a strong tendency for the density 
(weight per unit of space occupied) to decline, partly as a result of the 
increasing use of light weight materials and partly as a result of 
changed product design. 

In this period of sharp alteration on the demand side, motor trans- 
portation has experienced its rapid growth and has come of age. Its 
great flexibility represented by (1) ability to serve directly any premises 
on the highway system, (2) freedom from the necessity to mesh the 
movement of one vehicle with those of others (in contrast with the train 
or tow), (3) consequent ability to commence line-haul movement at any 
hour immediately after a vehicle is loaded, and (4) possession of line- 
haul vehicles of smaller average size than those of other methods of 
transport and capable of a considerable range of adjustment in size 
and in other characteristics, furnished it with an ability more easily to 
meet the newer demand conditions than older forms of transport. As a 
young industry, born in considerable part out of the failure of other 
forms of transport to adjust to the exaggerated trends toward small 
shipments and minimum inventories of the depression years, it was also 
characterized by a welcome spirit of enterprise. 

But perhaps the most important change worked by the perfection 
of the freight-carrying motor vehicle and the improvement of the high- 
way system was to present the shipper with an opportunity to provide 
some, or even much, of the transportation he required through his own 
organization in vehicles or by contract with a relatively small firm which 
could provide an operation specialized to meet the shipper’s require- 
ments. Hitherto, only a few of the largest basic industries could provide 
some of their transportation through private or contract carriage, and 
then primarily for their large bulk raw material flows. The ability of 
shippers to transport for themselves effects a marked change in the 
condition which for-hire carriers must face in the marketing of their 
services and an equally marked change in the approach required of 
regulation. For although very few shippers are capable of performing 
all of their transportation service without great inefficiency and most 
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must rely on for-hire carriers to meet a large portion of their require- 
ments, highly strategic pressure can be asserted which tends to affect 
both the service and rates of for-hire carriers. 


Impact of the Motor Carrier Act, 1935 


Regulation of interstate motor transportation came early in the 
history of the industry, and with nearly fifty years of federal regulation 
of railroads to provide a background was introduced in comprehensive 
form. The great growth of motor transportation has occurred since 
regulation and has been shaped in important respects by the concepts 
of the statute as applied by the Interstate Commerce Commission.’ 
As I have elsewhere suggested, support for the Motor Carrier Act was 
widespread, and the immediate objectives were of a quite practical sort.” 
It is difficult now to recapture a sense of the prevailing opinion in the 
thirties which credited the nation with a supply of transportation facili- 
ties permanently in excess of its requirements, hence, in need of restraint 
if not curtailment. Railroads, the larger motor common carriers and 
the organized shippers sought to limit entry into motor transportation, 
to encourage a reduction of the number of firms in the business, to secure 
the publication of rates and adherence thereto and to insure a greater 
stability in rates and particularly in rate relationships. Shippers, in 
particular, sought to insure financial responsibility and the settlement 
of claims. Although there was some recognition that the development 
of motor and air transportation and the revival of inland waterway 
transport were providing the nation with a variety of partly alternative 
services of differing capabilities and that the proper use of each in 
relation to the others was an appropriate governmental concern, little 
attention seems to have been paid in Congress to the problem of finding 
ways to insure an optimum economic relationship of the several modes 
of transport. The focus was upon cures for the contemporary disorgani- 
zation and financial incapacity of the transportation industry. 

Joseph B. Eastman, serving both as Federal Coordinator of Trans- 
portation and as Chairman of the Commission, held broader views. 
Noting that the value-of-service theory of rate making had had an im- 
portant influence upon the railroad rate structure, he asserted that the 
motor truck was threatening this theory all over the world. He foresaw 
the necessity for sweeping readjustments of the rate structure with em- 
phasis upon the cost-of-service factor as a basis. And he suggested that, 
‘‘The prospects are that there will be disruption of the rate structure 
in any event, but there is more chance of keeping this tendency within 
reasonable limits with comprehensive regulation than without.’’® More- 
over, he recognized that the private truck would set the limits, but even 
he appears not to have suspected the extent to which private transpor- 





1 Intercity motor transportation of freight probably did not exceed 35 billion 
ton miles per annum in the middle thirties. By 1956 it exceeded 227 billion ton 
miles. See Report of the Federal ner of Transportation, 1934, H. R. Doc. 
No. 89, 74th Cong., Ist Sess. 15 (1935). 

2 WILLIAMS, THE REGULATION OF RaIL-Motor Rate Competition 202 (1958). 

8H. R. Doc. No. 89, 74th Cong., Ist Sess. 120 (1935). 
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tation would prove to be selective, hence dangerous out of proportion 
to its volume to the rate structure and earning power of common carriers. 

The advent of regulation in the motor carrier industry compelled 
organization of the for-hire carriers and cooperation in the matter of 
rate policy and tariff publication.t The organized common carriers 
made no serious attack upon the railroad rate structure.5 They viewed 
the railroads as their major competitors and rail traffic as a chief source 
of added tonnage. Since they possessed generally a superior service, 
judged by the needs of the time, they had learned that motor carrier 
rates upon a par with those of the railroads would tend to result in a 
satisfactory volume of traffic. Hence they viewed the ratemaking prob- 
lem largely as a study in meeting rail competition and, faced with a 
revenue emergency in many parts of the country because of the difficulty 
of controlling rate cutting among themselves,® they invoked the Com- 
mission’s minimum rate powers to fix the railroad rate structure, with 
some exceptions, upon the industry.’ Subsequent events have produced 
numerous modifications, but the essentials of the classification have been 
preserved, together with the relationships of the classes. If an increasing 
proportion of traffic has tended to move under commodity rates, this is 
more the result of the effort to achieve territorial uniformity in classi- 
fication and in class rates in the face of differing commercial circum- 
stances than it is of the policy of motor common carriers to adjust their 
rates in the light of the economic characteristics of motor transportation.® 

In essence, therefore, twenty-three years of regulated competition 
between railroads and motor common carriers has resulted in preserva- 
tion of the classification and of the structure of class rates. Yet both 
were developed by an organized industry which, when taken as a whole, 
enjoyed a monopoly of domestic intercity transportation at all points 
off of the navigable waters. Upon its own initiative the railroad in- 
dustry developed a structure of rates weighted heavily by the value-of- 
service principle and both the Commission and the courts had found this 
structure, on the whole, to embrace wise public policy. Neither railroads 
nor motor common carriers sought to move away from it, but instead 
resorted to numerous particular rate adjustments in their competition, 
one with another, and with unregulated and private carriage. 


4 These developments were actively fostered by the Interstate Commerce Com- 
mission as prerequisite to successful _—- with the act and effective regulation. 

5 Analytically viewed, this means that they made no attempt of consequence 
to develop a structure of rates based upon the characteristics of motor transportation. 

6 Specialized carriers were a particular source of this phenomenon. See 
WILLIAMS, op. cit. supra note 2, at 7-10, for a discussion of the diversity of motor 
carrier interests. 

7 The initial cases were Midwestern Motor Carrier Rates, 27 M. C. C. 297 
(1941); Territory Motor Carrier Rates, 24 M. C. C. 501 (1940); Central Territory 
Rates, 8 M. C. C. 131, 8 M. C. C. 233 (1938); New England Motor Carrier Rates, 
8 M. C. C. 287 (1938); Middle Atlantic States Motor Carrier Rates, 4 M. C. C. 68 


( In numerous supplemental reports adjustments of specific minima were 
prescribed. 

8 The rapid adoption of the Docket 28300 basis of class rates by motor carriers 
is evidence of continuance of the policy of securing parity with the rail bases of rates. 
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Thus the transition toward a cost basis of rates which Eastman 
expected, and one may surmise feared, has made no great progress in 
the regulated area. The restraint provided by the regulating structure 
must have some responsibility, but it may be argued whether its influ- 
ence has not been, primarily to lend essential support to the policies of 
the regulated carriers themselves. In considerable measure the rate 
structure has been held together, but at the cost of a growth in unregu- 
lated and private carriage at a rate which appears to have been consid- 
erably more rapid than the growth of freight transportation as a whole. 


Contrasting Economic Characteristics in the Forms of Transportation 


The first fifty years of American experience with federal regulation 
of transportation under the Interstate Commerce Act is almost wholly 
confined to the regulation of railroads. These carriers formed a nation- 
wide system of transportation composed of firms which had similar 
characteristics. All were common carriers of all commodities, with minor 
exceptions, between all points on their lines. All had cost structures 
which were basically similar. Although there were significant problems 
—for example, the weak-and-strong road problem—these were not so 
intractable as to seriously impede the development of a viable regulating 
system. The justification for the rate structure upon which regulation 
relied was derived from the theory of railroad economics which treated 
of the carriers in groups and which recognized competition external to 
the industry as an exception to the normal scene, encountered at few 
points, and dealt with accordingly. 

Not until the advent of a nationwide system of improved highways 
and of trucks capable of long-distance carriage did the railroads face 
competition throughout the territory which they served. As it de- 
veloped, this competition came to be described as pervasive because it 
could be brought to bear at any point and, as the vehicle was perfected, 
for increasing lengths of haul. Competition external to the railroad 
system became the rule rather than the exception. But the competition 
was from a type of carrier having not only different service capabilities, 
as noted above, but also a quite different cost structure. Moreover motor 
carriers were not required to render a universal service, but were free 
to enter into carriage specialized as to commodities, points served and 
class of service as their business judgment might consider wise. 

Both rail carriers and the regulatory authorities thus faced a 
drastically altered situation and neither appears to have been quick to 
grasp the implications. If anything, the railroads were slower than the 
Commission and showed no disposition until the last few years to study 
the conditions which they faced upon a broad front and to attempt to 
determine a rate making policy which it would be in their interest to 
follow. That the differences between rail and motor carrier cost struc- 
tures are material is apparent both from a consideration of the nature 
of their respective plant and operations and from comparison of such 
cost studies as are available. These latter are not strictly comparable, 
nor are they free from controversy as to the accuracy with which they 
represent the behavior of costs within each of the two industries. 
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Nevertheless they confirm the differences which one would expect a 
priort while failing to afford acceptable quantitative measures of those 
differences. 

It is apparent from average ton-mile revenue data, when taken in 
conjunction with earnings data, that the average motor carrier ton-mile 
is created at a cost several times that of the average rail ton-mile. 
However, in the light of differences in the composition of traffic, in 
average haul and in other factors, these averages have little meaning. 
More than half of motor common carrier traffic, both in tonnage and 
revenue, is less truckload, and these carriers are predominant in the 
handling of small shipments. Railroads have been very nearly displaced 
in this class of business. In the absence of acceptable rail cost studies 
pertaining to less carload traffic, no quantitative comparisons of the 
level and structure of costs is feasible for this type of business. Yet it 
appears from the nature of the operations conducted by the two forms 
of transport that motor carrier terminal costs are characteristically 
lower than rail costs while their higher vehicle-mile line-haul costs may 
well be offset in good part by the better loading which they are capable 
of securing from the large volume of traffic at their disposal. 

A number of studies are available both of rail carload costs and of 
motor carrier costs on truckload quantities. These studies, although 
embracing some differences in concept which deny them strict compar- 
ability, confirm the general impression that motor carrier terminal costs 
are lower than rail costs, while their line-haul costs build up more 
rapidly per vehicle mile and per ton-mile. This is true whether full or 
out-of-pocket costs are referred to. Hence, on short hauls motor carrier 
costs can be expected to be lower than rail costs, while upon longer hauls 
they will exceed rail costs by an increasing margin as the length of haul 
grows. Upon carload traffic, it appears that the point at which motor 
carrier costs move above rail costs may well be found short of a 100-mile 
haul. What little is known of these relationships suggests a significant 
difference in the structure of costs by the two modes of transport repre- 
senting (1) a difference in the level of unit terminal costs and (2) a 
different rate of progression in the line-haul cost. Furthermore, while 
a straight-line function can be accepted as representative of motor carrier 
line-haul costs, a strong argument can be offered to the effect that the 
rail function tapers with the result that line-haul costs are somewhat 
less per ton mile for the longer than for the shorter hauls. These rela- 
tionships suggest that, with respect to particular types of traffic, there 
is a dividing point or zone in length of haul where economy of trans- 
portation by truck gives way to economy of transportation by rail which 
is roughly ascertainable by appropriate cost studies. They suggest 
further that additional economy is to be found in the production of 
transportation by meshing the relatively low terminal costs of motor 
carriers with the relatively low line-haul costs of the railroads to the 
extent this can be done without unacceptable transfer costs between the 
two types of transportation.® 


® The Commission has recognized the tendency for the relative economy of. the 
two forms to be governed by length of haul and has, in a few instances, given 
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A second important divergence in the cost structure results from 
the difference in proportion of variable costs. There appears to be a 
fair degree of agreement that motor common carrier costs are approxi- 
mately 10 per cent fixed and 90 per cent variable with changes in the 
volume of traffic handled.1° The overheads of private and contract car- 
riers are customarily somewhat lower than those of common carriers, 
hence the proportion of variable expenses is somewhat higher for these 
types of carrier. The traditional view was that from one-half to two- 
thirds of rail costs were fixed, although more recent expressions accept 
as much as 80 per cent as variable.* An argument of some strength 
can be made that so large an estimate of variable costs for the railroad 
industry can apply only to changes in the volume of traffic far larger 
than those normally at issue in a rate proceeding. The Commission’s 
out-of-pocket costs for railroads have application to the long run, during 
which substantial changes in plant and equipment can be effected so that 
investment is altered. Motor carriers have no investment in permanent 
way and a comparatively limited investment in terminal and fixed main- 
tenance facilities. Their primary investment is in equipment which is 
depreciated on a much shorter life than is rail equipment which is 
readily adjustable to changes in traffic volume by leasing. Charges for 
the use of permanent way provided by the public take the form of regis- 
tration fees, fuel taxes and third structure taxes, and these are variable 
in contrast with the relatively fixed charges for carrying the investment 
in and maintaining permanent way in railroad ownership. 

In the period prior to railroad recognition of the widespread com- 
petition which now faces them, the rail rate structure was built upon 
the premise that fixed costs were a very large element in total costs. 
The movement of low-grade commodities could, therefore, be encouraged 
by rates well below the average on the assumption that such rates cov- 
ered the direct, or added, costs which they occasioned. The fixed costs 
could be distributed over the higher value items in the traffic composition 
with more or less regard to their ability to bear freight charges without 
material restraint upon their movement. Emphasis was upon a total 
revenue adequate to insure profitable operation, an object which could 
be secured by adjusting the level of the rates from time to time. At any 
given level of rates, the rates for particular hauls and particular com- 
modities could be adjusted in the light of the relative value of service. 
Hence, no necessity appeared for study of the costs of particular hauls. 
Rates tended to be relatively low not only for low-grade commodities 
but also, when placed upon a ton-mile basis, for the longer hauls. 





recognition to this tendency in its actions upon rate rr. See New Automo- 
biles in Interstate Commerce, 259 I, C. C. 475 (1945). One of the first regulatory 
actions which recognizes a definite dividing line by length of haul is Petroleum from 
Colorado & Wyoming to Western Trunkline Territory, 289 I. C. C. 457, 466 (1953). 

10 Interstate Commerce Commission, Statement No. 1-54, p. 71 (1954). See also 
Hupson & ConsTANTIN, Motor TRANSPORTATION: PRINCIPLES AND Practices 600 (1958). 

11 Some evidence in this matter as respects contract carriers appears in Petro- 
leum Between Washington, Oregon, Idaho, & Montana, 234 |. C. C. 609, 626 (1939). 

12 Rail —“~ Service Costs in the Various Rate Territories of the U. S., 
S. Doc. No. 63, 78th Cong., Ist Sess. 75 (1943). 
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Under this structure of rates, wide distribution of most commodities 
was facilitated. Yet even traditional concepts of the fixed-variable 
relationships in rail costs did not overcome the limited ability of im- 
portant staples and bulk raw materials to sustain transportation charges. 
Hence, while bituminous coal would seldom move beyond 450 miles in 
an all-rail haul, many high value manufactures could move freely to 
any part of the nation. On the whole, the developed structure of rail 
rates tended to encourage the maximum movement of all commodities 
which the state of the arts in transportation permitted and thus to give 
market, commercial and industrial competition broad play. 

In view of their different cost structure, motor carriers penetrate 
less deeply into the commodity composition of traffic at every length of 
haul save the shortest. Put otherwise, they may haul virtually any 
commodity on the shortest haul, but as the length of haul increases they 
are more and more confined to the higher rated commodities in the rail 
rate structure. Hence, from a commodity point of view, the depth of 
their competition with the railroads tends to diminish as the length of 
haul increases. So far as value of service in the traditional sense is a 
inajor determinant of the rail rates, the relative cost of service of the 
two methods of transportation has no immediate bearing upon their 
competition. All that is necessary is for the motor carrier to confine 
its holding out to traffic on which its costs are below the applicable rail 
rates. Whether these are above or below rail costs is irrelevant. 

The ability of the individual motor carrier, whether private or for- 
hire, to specialize upon a defined portion of the transportation task 
distinguishes it further from the rail carrier which has a general respon- 
sibility to carry. Certain of the rail carriers enjoy a high degree of 
specialization in the handling of particular large commodity flows, but 
this is the result and reflection of the characteristics of the territory 
which they serve. When an industrial firm undertakes private truck 
transportation it frequently carves out a particular segment of its traffic 
to be handled in this manner—that traffic which it can supply at a cost 
usually at or below the going rates of public carriers, and which lends 
itself to private handling. It can and does rely upon the public carriers 
to meet its other requirements and to accept the overflows and fluctua- 
tions. Many for-hire carriers likewise undertake to perform a specialized 
rather than a general purpose service. Hence the general purpose 
carrier, whether rail or motor, may find itself faced with a series of 
specialists seeking to divert precisely that traffic which tends to be most 
remunerative either because of a high basis of rates or because the 
transportation characteristics of the traffic permit it to be handled at 
less than average costs. 


The Central Question of Public Policy in Transportation 


The issues which have led to controversy over the character of 
regulation and of other phases of government transportation policy have 
shaped up largely as issues between railroads and motor carriers. This 
results partly from the pervasiveness of motor carrier competition and 
partly from the fact that motor transportation has affected railroads 
more seriously than any other form of transport by draining away large 
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volumes of the most remunerative rail traffic. Yet the issues have 
applicability to all phases of intercarrier competition. 

In the measures promoted by one or another form of transport, 
by shippers’ groups or by parties external to the immediate competitive 
struggle, the public issues are made to appear manifold. Nevertheless 
they all surround a central question: How to insure that the nation 
may obtain the essential transport services at the lowest cost.1* Freight 
transportation is not of value standing alone, but only as a part of a 
process which begins with the extraction of the raw materials and ends 
with the ultimate consumption of the goods. Although transportation 
literature contains much that is designed to explain the importance of 
transportation in an exchange economy, and particularly in an indus- 
trial economy, it is not well furnished with analyses of the inter-rela- 
tionships between transportation and industrial and commercial de- 
velopment.?* 

Transportation supplies a degree of speed, security and regularity 
(or predictability) in overcoming space at a cost. The service standards 
are achieved at a price, and lower standards of service can frequently 
be rendered at less cost. Some forms of transport are better adapted 
to furnish certain of the service qualities at a high standard than are 
others. But types of transport which, in the conduct of transport serv- 
ices which are normal to them (or optimum from a cost point of view) 
do not approach the highest standards of service, may be able to render 
their inferior services at a lower cost. While some industrial or com- 
mercial operations may require the support of the best transport services 
available, others may find that the lower costs associated with some types 
of transport more than offset the non-transport costs which result from 
the use of inferior services. 

The variety of transportation services and combinations thereof 
which we are now able to create at varying levels of cost affords us a 
greater potential for industrial and commercial adjustment than ever 
before. Transportation, in both its service and cost dimensions, relates 
to all production and distribution in the economy. It is a major de- 
terminant of trends in centralization and decentralization both of pro- 
duction and distribution functions. It therefore influences the scale 
upon which these activities are conducted and the degree of economy 
which will be attained in consequence. It plays a significant part in 
determining the general patterns of location and of the market configura- 
tions surrounding manufacturing and extractive locations as well as 
warehouse outlets. Indirectly, therefore, it plays a part in determining 
the character and intensity of the competition which will be encountered 
in any market area. 

What is to be sought, therefore, by appropriate national policy is 
a set of conditions that will enable such a choice of transportation 
services to be made as will, in conjunction with the other processes 


13 We need not inquire here whether money costs as derived in our market 
system are a proper representation of the costs appropriate to economic allocation. 
14Location theory has made some headway, but it tends greatly to simplify 
both the transportation and production sides. 
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involved in production and distribution, result in a minimum total cost 
at the level of the ultimate consumer. Traditional regulatory policy 
as applied to railroads, looked at broadly, confirmed the essential prin- 
ciples of rate making which the carriers had developed in their own 
interest. These called for making rates as low as the supposed out-of- 
pocket costs if necessary to induce movement of a low grade commodity 
or of more valuable commodities upon longer hauls. They assessed the 
overheads most heavily upon highly valuable items, luxury items and 
moderate hauls and graded downward on the basis of relative standards. 
Since the shipper can haul for himself or contract for specific services 
wherever the resulting rates, service considered, lie above the cost of 
performing the service for himself the old principles cannot long survive. 
While they existed they doubtless fostered a greater centralization of 
industry, a larger scale of production in many manufacturing enter- 
prises, and a greater degree of competitive penetration of markets by 
rival producers than would a different policy of distributing the over- 
heads.'5 It may be that an overexpansion of transportation in relation 
to the rest of the economy resulted, but though the cost of production 
may thus have been inflated, intangible benefits resulting from a greater 
variety of products in the market and from heightened competition 
and a widened range of alternative sources for the purchaser were 
realized. 

When other forms of transport, and particularly motor transport, 
became more broadly competitive with the railroads, there was a strong 
tendency for them to base their rates upon the existing rail rate struc- 
ture. Where parity with the rail rates was not sought, differentials 
designed to compensate for the supposed value of differences in quality 
of service were proposed.1* When motor carriers in essence adopted 
the rail rate structure while more or less confining their holding out to 
such traffic as they could handle profitably at those rates, they provided 
a ready basis for developing traffic in view of their generally superior 
service. At first sight no harm would appear to result from this policy 
except to the railroads which might, thus, lose remunerative traffic; 
the shipper would secure a superior service at the same rate and the 
motor carrier, if it exercised proper control over the traffic which it 
sought and conducted an efficient operation, would profit. Given the 
principles underlying the rail rate structure, however, this course of 
events would set in motion more far reaching consequences. For the 
comparative cost structures of rail and motor carriers would insure 
that, except for the shortest hauls, the traffic diverted would generally 
be traffic which the rails could handle at a lower cost than the motor 
carriers and which had been priced to absorb more than a pro rata share 
of overhead. Its loss to the rails would, therefore, put a more than 
proportionate share of pressure upon the profit margin of these carriers 
and compel them to seek increased revenues by general increases in 


15 |t is to be remembered that the rate structure was shaped largely during a 
period when the older conceptions about railroad fixed costs prevailed, hence that 
wide latitude was considered to be available in the assignment of burden to the 
various classes of traffic. 

16 As, quite generally, in the water trades. 
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rates. Since such general increases would tend to enlarge the range of 
traffic open to motor carrier competition and thus invite further diver- 
sion, the pressure of increased rates was necessarily felt most heavily 
by the raw materials, staples, and other low-grade items which tradi- 
tional rate policy had favored. Thus a rather massive reversal of the 
trends which railroads had promoted was set in motion. 

What is more important, this process is no mere redistribution of 
the transportation burden. For the increased burden upon the lower- 
grade traffic has been but partially compensated by a reduced burden 
upon the higher-grade traffic. Indeed, the shift has been toward a more 
expensive form of transportation in respect of a great part of this traffic, 
and the nation’s transport bill per ton-mile of service produced has 
been steadily increasing even after allowance is made for changes in 
the general price level. That this increase has been accompanied by 
significant service improvement is no conclusive test of its economic 
desirability. Part of that improvement has resulted from employment 
of the more flexible motor carrier in traffics where it is more costly than 
the railroad per unit of carriage performed, part of it from an enforced 
and expensive upgrading of the rail service.17 To the extent that rates 
are upon a parity or nearly so for services of different quality, the 
shipper will almost automatically choose the superior service. It is not 
necessary for him to measure the comparative worth of the two services 
unless the rates charged for them differ. 

On the other hand, where an inferior service can be produced at 
substantially less cost the shipper may find its use advantageous if rates 
reflect the difference in cost; the increased inventory, handling and other 
costs which he might encounter when using the inferior service might be 
more than offset by the lower rates. This is, indeed, the rationale behind 
much use of water carriers which operate at rates differentially below 
those of rail carriers. Moreover, the history of traffic in a number of 
commodities that have been highly competitive between rail and motor 
carriers has shown a tendency for the traffic to shift back to the rail- 
roads, despite their supposedly inferior service, when a comparatively 
small reduction below the level of motor carrier rates is achieved.'® It 
must be supposed, indeed, that considerable traffic remains sensitive to 
rate differences even where these are accompanied by observable service 
differences. And if shippers are to be encouraged to use the service 
which best fits the requirements of their enterprise, they must be able to 
choose upon the basis not merely of known quality of service as exempli- 
fied by actual performance, but also on the basis of the cost of providing 
the service which must be reflected in the rate charged if it is appro- 
priately to affect their choices. Neither optimum use of the several types 
of transportation nor advantageous coordination of them can be fur- 
thered unless this essential condition is met in reasonable degree. The 





17 Loss of volume in some rail services as a result of diversion has also, in- 
evitably, led to higher costs upon the traffic which remains. : ’ 

18 Se0, e.g., Cigarettes & Tobacco from North Carolina to Official Territory, 
281 I. C. C. 127, 142 (1951); Asbury Transportation Company v. Union Pacific 
Railroad Company, 248 I. C. C. 741 (1942); Petroleum from South Atlantic Ports 
to Southeast, 245 I. C. C. 23 (1941). 
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alternative of service competition at equal rates, strongly urged by the 
motor carriers, would accelerate the trend toward increased unit costs 
of transportation, for it would require of railroads that they subvert 
their character as low-cost haulers in the mass and over long distances 
and strive to equal the flexibility of the motor carrier. Such a policy 
would force shippers increasingly to resort to providing their own 
transportation. 

Public policy bears upon the central problem discussed above pri- 
marily in two ways: (1) in promotional activities it provides facilities 
and services and commits public credit to transportation purposes and 
(2) in regulatcry policy it influences the character of the service and 
the structure of rates. Promotional activities make possible the de- 
velopment of more efficient transportation services, but at the present 
they scarcely extend at all into the railroad segment of the transporta- 
tion system. Hence, the allocative function which government can dis- 
charge in influencing the rate of investment in the several forms of 
transport is incomplete and, to the extent that railroad earning power 
is not adequate to enable these carriers to keep abreast of the public 
sector in the application of improved technology, the shipper faces a 
choice in the market between the service that a comparatively obsolete 
rail system can afford and that which other carriers offer upon the basis 
of a more nearly complete application of the best that technology affords. 
Thus promotional activities may have basic importance in steering the 
development of the transport system toward or away from one which 
permits a reasonably optimum solution for the most effective combina- 
tion of our several methods of transport. 

The impact of regulation is, however, most direct because it has 
immediate and continuing effect upon the welfare of carriers in their 
competition one with another, especially to the extent that it determines 
or influences rate policy. In the exercise of its regulatory powers the 
Commission must take the effects of promotional policy as it finds them, 
except that it can recommend changes in congressional policy if it be- 
lieves such changes to be desirable. Within the framework of the act, 
however, it has large discretion in dealing with the issues that arise from 
interearrier competition and a broad mandate which tends to identify 
the public interest with what we have called the central question for 
public policy in respect of interearrier competition. 

The initiative in matters both of service and of rates is, however, 
with the carriers. If sweeping changes in rate structures are required 
in order to enable any type of carrier to make its economic characteris- 
ties effective in the market, then it is carriers’ responsibility to bring 
forward proposals and to afford adequate justification. Most complaints 
against the Commission’s discharge of its powers with respect to rate 
making emanates from the railroads. Yet it is hard to discover that the 
rail carriers have had any policy for meeting the competitive situation 
which they have faced over the period since the passage of the Motor 
Carrier Act. It is difficult to discover when or where they have defined 
the role which the railroad industry ought to play in an optimum trans- 
portation system for the nation, much less the service and rate policies 
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which would be required to bring it about. Until recently they have not 
even undertaken on any considerable scale the examination of their own 
cost and service characteristics and of their relationships with competi- 
tors which is essential to the development of such a definition. They 
have, it is true, fought large numbers of competitive battles before the 
Commission with respect to particular segments of traffic which they 
were losing to competitors. But in such instances they rarely attempted 
a showing of such economic advantage over their competitors as would 
entitle them to the traffic in the public interest. And their actions do 
not appear to have constituted phases of a well thought-out policy. 

The Commission must act very largely upon the showing which 
carriers make in proceedings which, by their action or inaction, they 
have caused to come before it. The great bulk of proceedings involving 
rail-motor rate competition have been devoid of useful economic 
evidence.1® On numerous occasions little evidence relevant to the stand- 
ards which the Commission has developed has been presented. When 
the quality of the material with which the Commission must work in 
the records made before it is considered, it appears that the Commission 
has done reasonably well in grappling with the issues. If we have 
trended away from rather than toward an optimum participation by the 
several forms of transport the failure has been not primarily on the 
part of the Commission but in managerial policy and its execution. 





on See WILLIAMS, THE REGULATION OF Rait-Motor Rate Competition ch. 8 
(1958). 








Bona Fide Private Transportation as Opposed to 
Pseudoprivate Transportation * 


By Rosert F. Dubey f 


The subject of what constitutes bona fide or genuine private trans- 
portation as opposed to pseudo or false transportation has involved 
much controversy during the past 24 years, especially in the field of 
carriage by motor vehicle. 

To understand how this has come about, it is important that we 
briefly follow the development of regulation of the for-hire or common 
carriers because it was for the purpose of circumventing this regulation 
by the state or federal bodies that false private carriage came into 
existence. 

In the early days of our nation’s history, the westward movement of 
the pioneers of their household goods and farming equipment by their 
own means, on packhorse or heavy wagons, was private carriage pure 
and simple. This transportation was not regulated, challenged or copied. 
The coming of the steamboat and the railroad displaced much of this 
transportation; however, a new problem gradually developed, that of 
unrestrained competitive practices by the railroads, adversely affecting 
the public interest. This caused the demand for federal regulation, fol- 
lowing which Congress in 1887 adopted the Act to Regulate Interstate 
Commerce. Now that regulation had started there was a need for ad- 
ditional regulation to make the prior regulation effective and to curb 
those who had found loopholes. 


Early Buy-and-Sell Operations to Evade Regulation 


The Hepburn Act of 1906 increased the jurisdiction of the Commis- 
sion to include pipelines. This was brought about by oil corporations, 
who purchased oil from independent producers, transported it in their 
own pipelines and sold it at destination to outside refiners. The Com- 
mission’s right to regulate the transportation was later challenged by 
the oil companies, who maintained that as they were the owners of the 
oil and the pipelines, they were private carriers and not subject to the 
Act. The Supreme Court upheld the Commission’s jurisdiction and 
ruled that since the pipeline carried everybody’s oil to market they were 
common carriers in law and in fact; that the carriage of oil was trans- 
portation within the meaning of the Act and that fact was not changed 
by the technicality of the sale of the oil to the carrier; that the concept 
of interstate commerce was not wholly dependent upon technical ques- 
tions of title, but was determined by the essential character of the car- 
riage (Pipe Line Cases, 234 U. S. 548, M. 86). This was probably one 
of the first instances of buy and sell operations to avoid regulation. 

In 1908 the Commission recognized a form of private transportation 





* Address at the Thirtieth Annual Meeting, Association of Interstate Commerce 
Commission Practitioners, Atlanta, Georgia, May 15, 1959, Hotel Dinkler Plaza. 

Feces of Traffic, Standard Oil rg! of Ohio, Cleveland, Ohio. Bachelor 
of Science Degree, University of Pittsburgh, 1939. 
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involving some railroads in hauling coal from their own mines to pub- 
lic markets where it was sold in competition with that produced by 
others, thereby giving these carriers an undue advantage. This led to 
the addition of the Commodities Clause to the Act (Sec. 1(8)), which 
prohibited a railroad from transporting any article or commodity other 
than timber or products thereof, which is manufactured, mined or pro- 
duced under its authority or in which it may have an interest, direct 
or indirect, except for commodities intended for use in its business. 
Following the First World War, the improvement and expansion of 
state and federal highways together with the great technological ad- 
vances in the automotive, petroleum and rubber industries helped pro- 
duce low cost motor transportation and gave impetus to the motor 
carrier industry as a competitive factor in transportation. Although 
highway transportation had been regulated to some extent by the various 
states since 1915, it was not until 1935 that interstate commerce by 
motor vehicle was adopted under the Motor Carrier Act and later be- 
came part II of the Act. Private carriage by motor vehicle was now 
defined along with common and contract motor carriage; however, the 
only regulation imposed upon it was compliance with the provisions 
of the Act relating to safety of operations, standards of equipment and 
qualifications and maximum hours of service of employees. 


Definition of Private Motor Carriage 


Looking back at the definition of private motor carriage, which 
remains unchanged today, one can appreciate the foresightedness of the 
Commission in their choice of words. The term ‘‘private carrier of 
property by motor vehicle’’ means any person not included in the terms 
‘feommon carrier by motor vehicle’’ or ‘‘contract carrier by motor 
vehicle,’’ who or which transports in interstate or foreign commerce by 
motor vehicle property of which such person is the owner, lessee, or 
bailee, when such transportation is for the purpose of sale, lease, rent, 
or bailment, or in furtherance of any commercial enterprise. 

Many factors contributed to the large growth of private trucking 
in the years following the depression and through World War II and 
the Korean War; improvement in business conditions, decentralization 
of industry and the spiraling increases in freight rates and charges of 
the for-hire carriers. This period also saw the development of illegiti- 
mate motor carriage. These operations are described in the report to 
the 85th Congress of the Subcommittee on Surface Transportation of 
the Committee of Interstate and Foreign Commerce wherein it is stated 
that : 


Various subterfuges are employed to evade economic regula- 
tion and avoid imposition of the transportation excise taxes. The 
one most commonly used is the so-called buy-and-sell method of 
operation, involving the issuance of bills of sale, invoices, and other 
such instruments to make it appear that the commodities being 
transported are those of the vehicle owner when in fact the trans- 
portation is merely a device to provide transportation for-hire 
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without a certificate or permit and without payment of the trans- 
portation tax. Another is the back haul method of operation 
increasingly engaged in by concerns that deliver in their own trucks 
articles which they manufacture or sell and then purchase merchan- 
dise at or near the point of delivery for transportation back to a 
point near their own terminal for sale to others, such transporta- 
tion being performed only for the purpose of receiving compensa- 
tion for the otherwise empty return of their trucks. There are 
numerous variations, but whatever the precise nature of the sub- 
terfuge employed, carriage of this sort undermines the strength of 
the regulated for-hire carriers and in doing so it also injures the 
public which is largely dependent on regulated for-hire carriage 
for its transportation requirements. 


Private motor carriage now represented a formidable competitive 
force to the nation’s regulated carriers; it was growing, it was diverting 
their traffic and depleting their revenues; its shadow, the illegitimate 
trucker, continued unchecked. An increasing number of complaints 
were filed with the state and federal commissions and the courts to 
determine the status of a motor carrier operation. The line of dis- 
tinction between a for-hire carrier and a lawful private carrier was often 
difficult to draw. 


“Primary Business’”’ Criterion 


All of these conditions seemed to point to a need for legislation to 
accomplish a greater and more stringent regulation of the private motor 
carrier. Decisions in many cases were based on the criterion of the 
‘‘primary business’’ of the operation in question. Some of the more 
important of these were the Carpenter (2 M. C. C. 85) and Swanson 
(12 M. C. C. 516) applications in 1937 and 1939 and the Clayton (127 
Fed. (2nd) 967) and Stickle (128 Fed. (2nd) 155) cases in 1942 in 
which the applicants received compensation for their transportation 
either directly or indirectly ; however, the controlling consideration was 
whether or not their transportation was supplied for the purpose of 
making a profit from it, or whether it was for the purpose of making 
good or recovering the cost of transportation furnished in the further- 
ance of some other ‘‘ primary business.’’ 

Use of the ‘‘primary business’’ test as a criterion for distinguishing 
between private and for-hire carriers was carefully reexamined and 
reanalyzed by the Commission in the Woitishek case (1. C. C. Docket 
MC-101683) in 1943 and the conclusion reached was that they should 
continue to use it. This did not satisfy the for-hire carriers who main- 
tained that the key words in the definition of motor carriers were the 
words ‘‘for compensation’’ and urged that the ‘‘for compensation’’ test 
should be the only test in determining whether anyone was operating 
trucks as a common or contract carrier on the one hand or as a private 
carrier on the other. The dispute reached a climax in the now famous 
Lenoir Chair (I. C. C. Docket MC-96541) and Schenley Distillers 
(I. C. C. Docket MC-107079) cases, which were jointly appealed to the 
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Federal Court and the Supreme Court of the United States as Brooks 
Transportation Company v. United States (1950), 93 F. Supp. 517. 

The Lenoir Chair Company, a furniture manufacturer, sought a 
permit authorizing operations of trucks in interstate commerce as a 
contract carrier. It transported only its own manufactured products 
to its consumers, and on return trip carried only materials which it had 
purchased for use in its business. It added a charge approximately the 
rail or motor carrier rate on outboard shipments (shown separately on 
the invoices). It also received an allowance for transportation on in- 
bound shipments. Schenley Distillers Corporation was engaged in the 
business of selling and distributing alcoholic liquors, shipping certain 
of them to its customers by for-hire carrier f.o.b. point of origin and 
delivering others to their customers in its own motor vehicles at a price 
which included a sum comparable to the rail rate. Division 5 of the 
Commission found that the trucking operations of these two companies 
were those of private carriers. Both of the cases were reopened and 
given further consideration by the entire Commission, who affirmed its 
previous findings. It is interesting to note the variance in the views 
of the participants in these proceedings as related in the ‘‘Report of 
the Commission on Oral Argument :’’ 


The for-hire carriers believe that a manufacturer could com- 
pensate itself for expense of motor operation by including such 
expense in its factory price without violating its status as a private 
carrier, but that any addition to the factory price to compensate it 
for its transportation performed would stamp it as a for-hire 
carrier. They argue that the primary business test is unrealistic 
and unworkable because a person may be primarily engaged (from 
a standpoint of annual revenue or other criteria) in a non-carrier 
business and yet still engage as a carrier for-hire in transporting 
property for compensation. 

Rail earriers urge that where a concern transports its own 
products in its own vehicles for compensation, it is engaging in for- 
hire carriage unless such transportation is necessary to the proper 
conduction of its noncarrier business. 

The respective applicants, associations of shippers and receivers 
and of private carriers contend that the adoption of the compensa- 
tion test urged by the for-hire carriers would destroy all private 
carriage as it would force private carriers to operate their vehicles 
for nothing or at a loss. They assert that normal, prudent business 
practices require that businessmen be compensated for their motor 
operations and that Congress did not intend that private carriage 
should be destroyed, or that it should be conducted without com- 
pensation. They point out the hopeless and impossible task, if the 
compensation test is followed, of determining whether a manufac- 
turer is operating his vehicles at a profit or is merely recovering 
his cost of operation; and also the possibility that as to certain 
goods on his vehicle, he may be a for-hire carrier and as to others 
a private carrier, the only distinguishing factor being whether a 
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charge is made for the delivery thereof. They regard the statutory 
words ‘‘or in furtherance of any commercial enterprise’ as they 
appear in the private carrier definition to be ample support for the 
primary business test and for their contention that a motor opera- 
tion, which is truly in furtherance of another and primary enter- 
prise cannot be found to be for-hire carriage even if compensation 
or even if an incidental profit is derived therefrom. 


In both of these proceedings Division 5 of the Commission said: 


The primary business of a transporter is the basic test, not the 
fact that some compensation identifiable as such or hidden is col- 
lected—compensation for transportation may be by a private car- 
rier as such or indirectly and it may even include an incidental 
element of profit provided the transportation is not ‘‘for com- 
pensation’’ in the sense that it is performed with the purpose or 
aim to profit as a carrier—to be a common or contract carrier by 
motor vehicle, there must be transportation for compensation by 
one so engaged as a business and with an intent or purpose to profit 
from the compensation. 


The Commission said: 


If the facts establish that the primary business of an operator 
is the supplying of transportation for compensation then the car- 
rier’s status is established though the operator may be the owner, 
at the time, of the goods transported and may be transporting them 
for the purpose of sale. If, on the other hand, the primary business 
of an operator is found to be manufacturing or some other noncar- 
rier commercial enterprise, then it must be determined whether the 
motor operations are in bona fide furtherance of the primary busi- 
ness or whether they are conducted as a related or secondary enter- 
prise with the purpose of profiting from the transportation per- 
formed. In our opinion, they cannot be both. A finding that a 
company is engaged in performing transportation for compensation 
with the purpose of profiting therefrom is inconsistent with and 
precludes a finding that the motor operations are conducted in bona 
fide furtherance of its other and primary commercial enterprise. 
We do not mean that a private carrier may not under the law 
realize an incidental profit in the conduct of its motor carriage 
without forsaking or endangering its private carrier status. As the 
Division stated in the Woitishek decision, each case must be deter- 
mined on its own facts. 


The Commission’s decision was sustained by the United States 
District Court for the Eastern District of Virginia and affirmed by the 
United States Supreme Court (340 U. S. 925). 

Now that the ‘‘primary business’’ test was established as the 
principle in judging whether a motor carrier’s status was private or 
for-hire, there was still much concern over those who were masquerading 
under the cloak of private carriage while engaging in for-hire transpor- 
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tation. In its Annual Reports of 1953, 1954 and 1955, the Commission 
warned Congress of the acute problem involving ‘‘buy and sell’’ opera- 
tions; they pointed out that deceptions are not easily discovered and 
prevented and requested more effective legislation. In its report of 
April 1955, the Presidential Advisory Committee on Transport Policy 
and Organization recommended Congress enact a new definition of 
private motor carriage. 

The Private Truck Council of America, Inc., and the Private Car- 
rier Conference, Inc., among the foremost supporters of the ‘‘ primary 
business’’ test in the Brooks case, strongly opposed any redefinition of 
private carriage, maintaining that to do so would reopen the issues in 
the Brooks case, also that the present statutes are clear enough and can 
be applied against any ‘‘buy-and-sell’’ problem to soundly classify it as 
either a for-hire or private truck operation. 


1958 Amendment to Section 203(c) of Interstate Commerce Act 


Therefore, they believed that additional legislation was not needed, 
but rather what was needed was active enforcement of existing regula- 
tions by the Interstate Commerce Commission. They made their views 
known to the appropriate Senate and House Committees. Finally, as a 
result of their efforts, the only change made in the Act relating to 
private motor carriers was the addition of the following wording to 
section 203 (c): ‘‘Nor shall any person engaged in any other business 
enterprise transport property by motor vehicle in interstate or foreign 
commerce for business purposes unless such transportation is within the 
scope and in furtherance, of a primary business enterprise (other than 
transportation) of such person.’’ This amendment was made by the 
Transportation Act of 1958, which was enacted into law on August 12, 
1958.* 

The ‘‘primary business’’ test was now formalized and the status 
and definition of private carriers in federal legislation and was main- 
tained and codified into statutory law. Thus almost 200 years after the 
first Conestoga wagons rolled westward, the nation’s transportation of 
property had progressed from private carriage to public carriage, to 
regulated public carriage and very nearly to regulated private carriage. 

After reviewing the past litigation that has been necessary to estab- 
lish the principles of bona fide private carriage, one is almost tempted to 
question whether the existence of pseudoprivate carriage has been over- 
emphasized and whether there was an attempt, sincere as it may have 
been, to reduce the competitive effectiveness of private carriage by 
gradually subjecting it to a greater regimentation and regulation. The 
term ‘‘pseudoprivate carriage’’ gives an exaggerated and misleading 
impression of what is referred to by that term. It is not private car- 
riage, but is the most obvious kind of illegal effort on the part of a 
relatively small group of ‘‘fly-by-night’’ or ‘‘gypsy’’ for-hire carriers, 
as compared to the multitude of bona fide private operators, to claim 
that they are private carriers and, therefore, unregulated because they 


* Public Law 85-625. 
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take title to the goods. Perhaps a better term would be ‘‘the illegal 
motor-carrier.’’ 


Advantages of Private Carriage to Nation’s Industries 


A great many of the nation’s industries today handle their goods 
in their own or leased trucks due to the advantages found in the factors 
of lessened transportation costs, absolute control of operations, on time 
deliveries of products to customers and receipt of inbound raw materials, 
flexibility, diversity, advertising and assurance of sufficient suitable 
transport equipment. Many of these industries also ship their materials 
by rail and common and contract truck carriers and often these carriers 
are large purchasers of the industry’s product. Certainly it is to best 
interest of these and all other shippers that the welfare of the for-hire 
carriers is maintained and the operations of the illegal motor carriers 
eliminated, but it is infinitely more important that their inherent right 
to use their own means for the movement of their own goods be pre- 
served. 


Questions and Answers 


President Travis: Thank you, Mr. Dudley, for your research and 
your very interesting paper. 

Mr. Dudley has indicated he will be happy to answer questions put 
to him naturally within the limits of his knowledge and the floor is 
open to questions from the audience. 

Mr. David G. Macdonald, (Macleay, Lynch and Macdonald, Wash- 
ington, D. C.) Referring to the example that you gave reading from a 
Commission annual report of the shipper with the one-way haul who 
goes into the secondary business of buying a commodity unrelated to 
his primary business in order to get a revenue haul on return, marketing 
those goods in the vicinity of his factory or shipping point, what con- 
sideration do you suggest should be considered, if not used, as a base for 
deciding whether or not that is actually private transportation? 

Would you extend the ‘‘primary business’’ test, for example, to 
that secondary business activity of the concern involved? 

Mr. Dudley: Let’s see if I understand that correctly. On the re- 
turn haul, that is something different than his primary business? 

Mr. Macdonald: Yes. For example, take a beer distributor from 
Milwaukee that delivers beer in his own vehicles in Louisiana. It pur- 
chases sugar in Louisiana, transports it back to Chicago and there sells 
it to the wholesale sugar market. 

Sometimes it may make the arrangement for the sale of the sugar 
in Chicago before it buys it in Louisiana, sometimes it may not have 
made that arrangement. 

We could say first of all that that is a borderline carrier operation, 
and if it is in a borderline category, in what way should the decision be 
reached as to whether it is a bona fide carriage by a beer manufacturer? 

Mr. Dudley: In my opinion, that would not be a bona fide private 
operation. Selling the sugar on the open market is not certainly in 
furtherance of the beer business. 
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I think that would be well brought out in the case involved in the 
issues which you mentioned. 

In other words, this is somewhat comparable to the former practice 
of the railroads in selling coal on the market. 

Mr. L. A. Schwartz: (New Orleans Traffic and Transportation 
Bureau): Would you say the enactment of the amendment to the law 
as reflected in the Transportation Act of 1958 had the effect of dis- 
couraging the gypsy trucker? 

Mr. Dudley: I don’t know as to the effect it will have in discourag- 
ing him, but I think it sets out the ‘‘primary business’’ test as such in 
those statutes and makes it more difficult to avoid the use of that as a 
criteria in determining the primary business or the statute of that. 

Mr. Schwartz: It resolves itself into a matter of enforcement, is 
that it? 

Mr. Dudley: Yes, sir, that is my opinion. That is probably the 
opinion of the private business as a whole. 

I might say along those lines that the private trucks as a group are 
opposed to the amendment of section 203(c). They didn’t think it was 
necessary. 

However, as a compromise they had other wording proposed for 
that. As a compromise, they went along with the adopted wording 
which was more to their particular liking than the wording that had 
been planned to be used. They didn’t think it was necessary. They 
felt that the present statute was strong enough if it was enforced. 

President Travis: Any further questions? 

Mr. Robert Fehskens (T. I. M. E., Inc., Atlanta): I have heard a 
couple of opinions on this, I was wondering what yours would be. 

What about a shipper who can purchase raw materials, deliver it 
f.o.b. destination right at his plant? Instead of doing this, he uses his 
own equipment to go and pick up his raw materials, transporting them 
with the rate at a profit to his own plant. 

Do you call that bona fide private carrier operation? 

Mr. Dudley: I think the words in the Schenley Distillers’ case 
point out there can be an incidental profit, but if it can be shown that 
this profit is made for profit to the transportation, that is the controlling 
thing, or that is more important than the business operation of the com- 
pany involved, then it is not a private carriage. 

President Travis: Does that answer your question, Mr. Fehskens? 

Mr. Fehskens: Yes, sir. 

President Travis: Any further questions? 

Mr. Walter R. McDonald (Member, Georgia Public Service Com- 
mission, Atlanta): Mr. Dudley, I didn’t understand your last response 
was in response about the carrier. Would it or would it not be private 
carriage ? 

Mr. Dudley: May I give you the Commission’s wording? I don’t 
want to evade the answer but I can speculate, I guess, as well as anyone. 
‘*Each case must be determined on its own facts.’’ 

As to whether it is an incidental profit or whether it is an out- 
and-out profit, I think that would have to be determined by the study 
of the issues with consideration of all the factors involved. 
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From my understanding, there is nothing illegal about making a 
profit as long as it is an incidental profit. 

Mr. Fehskens: Along on the edge of that, that comes back to the 
problem that bothers us, there is profit and there is loss. But what 
is an incidental profit? 

Mr. Dudley: That is a pretty tough one to answer. 

President Travis: You say incidental to the primary business. 

Mr. Dudley: Yes. 

President Travis: No further questions? 

Thank you, Mr. Dudley, very much. 





LIFE’S RECORDS CLOSED 
By Francis H. Lyncu, Jr. 
Chairman, Memorials Committee 


W. G. Clayton, Jr., 631 Niagara St., Buffalo 1, New York. (August 
12, 1959). 


Stephens L. Blakely, 106 East 3rd St., Lawyers Bldg., Covington, Ken- 
tucky. 

Robert B. Hamer, 810 Insurance Building, Omaha 2, Nebraska. 

C. A. New, P. O. Box 214, Memphis 1, Tennessee. (March 4, 1959). 


John B. Palmer, General Freight Agent, Texas & Pacific Railway Com- 
pany, 140 South Dearborn St., Room 963, Chicago 3, Illinois. 
(March 19, 1959). 


Edwin D. Strite, 306 Chambersburg Trust Co. Building, Chambersburg, 
Pennsylvania. (September 24, 1959). 























News of Interest to Practitioners 


Congressional Activities 
Senate Transportation Study 


Chairman Warren G. Magnuson of the Senate Interstate and 
Foreign Commerce Committee has announced that President William 
B. Johnson of the Railway Express Agency, Inc., and Mr. Charles R. 
Seal, deputy executive director and general counsel of the Virginia 
State Ports Authority, have been appointed to the Advisory Council 
assisting the Committee in its transportation study. Several members 
of the council, including Mr. Seal and Mr. Johnson, are members of the 
Association of I. C. C. Practitioners. Mr. Seal served the association 
as its president, 1942-1943. 

Recent additions to the staff, headed by Major General John P. 
Doyle, who is in charge of the transportation study, according to Senator 
Magnuson are: Mr. Walter Kurylo, a lawyer from the Bureau of Public 
Roads, Mr. Roland Ouellette, research librarian from the Library of 
Congress; Mr. Robert 8. Burk and Mr. Joseph V. Gallagher, lawyers 
from the transportation litigation division of the Department of Justice ; 
and Mr. Robert Ables, lawyer from the Federal Aviation Agency. 

Chairman Magnuson also stated that an interim report on the 
Transportation study, which is being made under the auspices of his 
Committee, will be furnished the second session of the 86th Congress 
in January, 1960. 


Interstate Commerce Commission 
1. C. C. Commissioner Clyde £. Herring Becomes Member of Division One 


The Interstate Commerce Commission announced on September 23, 
that Commissioner Clyde E. Herring has been assigned as a member of 
division One, replacing Commissioner Abe McGregor Goff. 

Commissioner Goff continues as a member of division four. Division 
assignments, otherwise unchanged, are: 


Division One—Commissioners Rupert L. Murphy, Chairman, 
Charles A. Webb and Clyde E. Herring 


Division Two—Commissioners John H. Winchell, Chairman, 
Everett Hutchinson and Donald P. McPherson 


Division Three—Commissioners Howard G. Freas, Chairman, 
Laurence K. Walrath and Donald P. McPherson 


Division Four—Commissioners Anthony F. Arpaia, Chairman, 
Laurence K. Walrath and Abe McGregor Goff 


The Commissioners Speak .. . 
Excerpts from recent talks by Members of the Interstate Commerce 
Commission are quoted as follows: 
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“The Principle of Cooperative Effort” 
Chairman Kenneth H. Tuggle, in a talk before a meeting of the 


American Association of Passenger Traffic Officers, at the Shoreham 
Hotel, Washington, D. C., on October 6, 1959, said: 


* * * Somewhere in the far distant past it must have been 
learned that two men working together could lift the stone which 
neither could lift by himself. Thus may have been born the prin- 
ciple of cooperative effort. Following that same principle, a sound 
and lasting solution for the genuine problems now confronting the 
railroad industry depends in large measure upon the cooperative 
team work that results from dedicated meetings of this kind, with 
only the axe of reality to grind. * * * 

The real crux of the rail passenger problem is quite well iden- 
tified by this salient fact: Today, the railroads are transporting 
about as many passengers as they carried in the year 1890—21 
years after the ‘‘Golden Spike’’ ceremony marked the completion 
of the first transcontinental railroad, and 30 years after the first 
pony express began operation from St. Louis to Sacramento. In 
1890 the population was about 63 million as compared with today’s 
U. S. continental population of over 177 million. 

The decline in railroad passenger traffic has continued into 
1959. During the first six months of this year the passenger miles 
of coach passengers fell 2.5 percent below the comparable 1958 
period, those in parlor and sleeping cars fell 9.4 percent and com- 
mutation passenger-miles were down 5.6 percent. The decrease in 
all passenger-miles combined was 4.6 percent. 

But despite the continued decline in passenger traffic, and 
contrary to some expectations the rail carriers succeeded in reduc- 
ing their passenger deficit from $723.5 million in 1957 to $610.4 
million in 1958, the lowest figure since 1950. If this achievement 
can be repeated in 1959 and in future years certainly there is 
ground for hope. * * * 

The outlook for railroad passenger business is not entirely 
black nor is it correct to believe that railroads generally are ready 
to give up the passenger business as a lost cause. * * * 

Let me say that I do not agree with those of dim or little 
vision who see the demise of rail passenger business in either the 
near or distant future. They need bi-focals to correct their 
strabismic perception. It is true that today, more than ever before, 
the members of your Association are faced with a serious challenge 
which demands bold and imaginative action, but with a great op- 
portunity to serve not only the railroad industry but the national 
interest as well. 

The general correspondence received at the Commission in- 
cludes a large number of complaints concerning deficiencies in rail 
passenger service. They confirm the Commission’s conclusions in 
substance, in the passenger deficit case, that improvements in these 
four categories would substantially increase sales appeal and elimi- 
nate many passenger complaints: 
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Better human relations skills. 

Greater, broader, and more specialized innovations in pricing. , 
More dependable through passenger schedules, with special attention 
to the elimination or reduction of passenger delays and inconvenience 
at interchange points. 

4. More attractive passenger service tailored to meet the needs of differ- 
ent segments of the traveling public. 


wre 





I realize that considerable progress has been made in some of 
these areas by certain roads, but such instances must be multiplied 
many times over to obtain good overall results. My optimism rests 
upon clear and substantial evidence of fresh thinking and new 
approaches to the whole problem, which refute any pessimistic 
notion that the rail passenger business is headed towards extinc- 
ia °°? 


“The Ruhr Valley of America” 


Chairman Tuggle also addressed the members of the Ohio Valley 
Transportation Board, at the Brown Hotel, Louisville, Kentucky, on 
September 16, 1959. In his remarks, he stated: 


* * * When I think of the vast commercial achievements of the 
Ohio Valley during the past decade or so, its natural resources, 
the richness of its soil; when I visualize its strategic location here 
in the industrial heartland of America, its abundance of transpor- 
tation by rail, water, highway, and air; and especially the courage, 
resourcefulness, and ingenuity of its citizens: When I think of 
these things, then, I have no hesitancy in predicting that this choice 
section of the United States is fast becoming the Ruhr Valley of 
America. * * * 

Let me remind you that the Ohio has been rightly called a 
river of destiny. Beginning with man’s first occupation of this 
valley, the Ohio River has been a highway for people and their 
goods. It constituted the most important trunk highway in a great 
chain of waterways which was used by Indians, trappers, and later 
for discovery and commerce. 

Near the end of the Eighteenth Century the Ohio became a 
main avenue for settlers seeking opportunities in the New West 
of that Age. History records few stories that are more heroic, 
romantic, and inspiring than that of the development of steam- 
boating on the Ohio River. 

Today, the historic Ohio River is canalized and channeled for 
its entire length of 981 miles. From its beginning at the foot of 
Pittsburgh’s Golden Triangle to its confluence with the Mississippi 
in Illinois it is navigable the entire year, draining a water shed 
that extends into 14 great states. * * * 


“The Importance of the So-Called Short Line Railroads” 


On September 23, 1959, at a meeting of the American Short Line 
Railroad Association at the Sheraton Park Hotel, Washington, D. C., 
Chairman Tuggle remarked: 
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* * * The importance of the so-called short line railroads is 
two-fold. First, they frequently provide the only rail service 
available to important industrial communities or areas and to 
particular ports. And secondly, the short lines frequently serve 
as important feeder lines for the larger railroad systems. 

In this connection the record shows that tremendous quantities 
of freight traffic originate or terminate, or both, on the short line 
railroads. It is significant, too, that the short lines normally receive 
only about 20 percent of joint rates as divisions. Consequently, 
the elimination of this feeder traffic would mean that the loss of 
revenue to the trunk-line railroads would be about four times the 
loss to the short lines. 

I think we will agree that the economic strength of this Nation 
rests in large measure upon its production-line facilities for mass 
production of commercial and defense goods. And mass produc- 
tion of course requires mass transportation. This in turn calls for 
large industrial enterprises in both production and transportation. 
But it is highly important to recognize the decided interdependency 
of our big and little businesses. * * * 

In my judgment, no other segment of transportation is doing 
a more important or necessary job than the short line railroads in 
providing this country with a national transportation system ade- 
quate to meet the needs of our ever expanding commerce. * * * 

We are now in what has been called a Scientific Revolution 
in which automation and electrically controlled production of 
goods and services provide the means for still further innovation 
in production and transportation. Only vision and determination 
are needed to translate into reality the vast growth rate possibili- 
ties of the American economy. 

In transportation, this calls for close and efficient teamwork 
between all railroads, both large and small, and effective corre- 
lation as between the railroads and other modes of transport, as 
well as the full utilization of sound technological advances by all 
modes of carriage. Nothing less will satisfy the needs of the ex- 
panding commerce of this great Nation. 

I have the greatest confidence that our railroads will meet this 
challenge with the kind of courage and imagination demanded in 
this age of continuing revolution in science and technology; and 
that the years ahead will find the Nation’s railroads, including the 
short lines, living up to their characterization as the backbone of 
the national transportation system. 


“Our Development . . . the Envy of All People”’ 
Commissioner Howard Freas before the thirtieth annual meeting of 


the National Association of Motor Bus Operators, on September 17, 1959, 
at Chicago, Illinois, in a talk on ‘‘Reflections on the Common Carriage 
of Passengers,’’ said : 


* * * Our development is the envy of all people. In all this 
bus service has played a unique part. It furnished a necessary, 
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inexpensive and convenient means of travel. It supplied an im- 
portant weapon in our arsenal of national defense. The benefits. 
and importance of this service in both military and peacetime 
pursuits are too obvious to call for further comment. 

However, despite the important role your industry plays, 
there is no room for complacency. The transportation picture is 
complex and ever-changing. To keep up with it requires vigilance 
and adaptability. Unfortunately, too many of us are allergic to 
change. 

* * * Intercity transportation estimates show that today over 
88 percent of all intercity passenger miles consists of travel by 
private automobile. The remaining 12 percent is about equally 
divided among buses, the railroads and the airlines. 

The growing preference of the American people for travel 
in privately owned cars and by air confronts surface common car- 
riers of passengers with a difficult choice. Should more and more 
passenger service be curtailed? 

As rail passenger service lessens, dependence on motor buses 
will increase. Is the bus industry in a position to satisfy this 
need? Or will the bus operators themselves be compelled to take 
the road of less and less passenger service? In 1958 one of every 
two of the larger bus operators had expenses which totaled more 
than 95 percent of revenues. A deficit was incurred by nearly 
one-fourth of them. The financial condition of the small bus opera- 
tors is even worse. If a remedy is to be administered in time to 
avoid serious consequences in the common carriage of passengers, 
action is needed now. Government, management and labor all have 
responsibilities in this matter. * * * 

Perhaps more thought should also be given to promotional 
programs designed to increase travel within the United States. 
Last October, I had the privilege and pleasure of attending a meet- 
ing of the High Authority of the European Coal and Steel Com- 
munity. While the group was interested primarily in our experi- 
ences and problems in the handling of freight, I was impressed 
with the way the Europeans have stepped up their competition for 
the American travel dollar. And incidentally I might add that 
except for the air or boat cost for travel between the continents, 
an American can spend his vacation in Europe more economically 
than he can in the United States. 

One method the Europeans adopted to encourage tourist travel 
is a ticket plan known as Eurailpass. This ticket, which provides 
unlimited travel to tourists over the railroads for a period of two 
months, costs $125. It simplifies travel in thirteen countries. The 
American tourist is able to travel through most of continental 
western Europe economically and with only one ticket in his pocket. 
Vacationing in Europe is definitely on the increase. It is no 
extravagant prediction to say that when you come to Chicago for 
your thirty-fifth annual meeting you will find vacations in Europe 
as common as a trip today to Yellowstone National Park. All of 
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this portends increased competition and may further adversely 
affect your business. 

There is, however, another side of this picture. I noted also 
an intense desire of the people of Europe to see the United States. 
Though there are a lot of hurdles to overcome, there is here a 
golden opportunity to attract an increasingly greater number of 
tourists to this country. Like Americans, Europeans now have 
more means and time available for travel. A promotional program 
designed to attract travel in the United States should help all busi- 
nesses here, including yours. Moreover, it would give citizens of 
other countries a truer picture of the United States than can be 
achieved in any other way. This is only one example of promo- 
tional programs that can be undertaken. I realize that you cannot 
proceed with such tasks alone. It is a joint responsibility of busi- 
ness, government and civic organizations. * * * 

Common carriers are still said to be the backbone of our trans- 
portation system. Against a background of an expanding popula- 
tion with more and more leisure time, people are going to travel. 
How they travel will depend on how their wants are met. It is 
not improbable that by 1965 intercity passenger miles in the United 
States will total 900 billion. What you do now will in large 
measure determine the extent to which your industry will partici- 
pate in this expanding business. 


“Subtle Changes in the Competitive Atmosphere”’ 
Commissioner Laurence K. Walrath at the convention of the 


Tennessee Motor Transport Association, held in Nashville, Tennessee, 
on September 17, 1959, in commenting on the twenty-five year old 
organized trucking industry, said: 


* * * To dwell only on the progress you have made during 
this 25 years, and ignore the future, could well lead to an attitude 
of complacency. Your total tonnage is still increasing, and more 
and more of the nation’s freight dollars each year are being spent 
for over-the-highway transportation. At such a point in your 
history it may seem presumptious of me to suggest that the next 
25 years may not be as easy as the first. However, accustomed as 
truckers are to facing hard facts, I am sure this has already 
occurred to you as you note subtle changes in the competitive 
atmosphere. 

Twenty or more years ago when the trucking industry was a 
mere infant trying its legs and flexing its muscles and darting 
off in all directions, there was a notable tendency on the part of 
your competitors, particularly the railroads, to go along with their 
own business in the same old way, never quite believing that 
trucks could become a serious threat to their preeminence. Since 
then, as you have steadily grown and become more competitive with 
railroads for almost every commodity produced, they have become 
keenly aware of your capabilities—and are reacting accordingly. 
Note too, that in the early days while you were sometimes punished 
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by State and Federal authorities for the more flagrant infractions 
of safety rules, operations beyond the scope of your authorities, 
tariff deviations, and unlawful control situations, nevertheless, 
underlying the enforcement program, there was a discernible 
measure of tolerance such as is normally applied to youthful in- 
discretions. 

Now that you are mature and a full partner in every sense 
of the word, it is not surprising that not only your competitors, 
but regulators—and even the Congress—are placing you in proper 
perspective Trucking has become ‘‘big business’’ in a few short 
years and now must bear the responsibilities, as well as the privi- 
leges, which follow. One of these responsibilities should be an 
even greater awareness of the public interest in everything you do 
—and a willingness on your part to respond to that interest— 
even when you might prefer not to do so. 

Probably the basic reason for your phenomenal success in the 
first 25 years was that, from the outset, you have offered shippers 
a flexibility of service they could not get elsewhere. As vast net- 
works of modern highways were constructed to and from every 
point in the nation, your industry and your suppliers saw to it 
that improvement in equipment kept pace. Motor carriers pio- 
neered the way and ironed out the ‘‘bugs’’—as they sought to 
‘‘tailor’’ services to the shippers’ needs. All of this brought you 
more and more of the nation’s freight. It also encouraged new 
industry to develop—and new markets to open. No one of these 
factors should be forgotten for a moment, because, if ever you 
cease to offer a better service than is available elsewhere, it could 
be the beginning of obsolescence. * * * 

There is a renewed awareness on the part of shippers, public 
officials—and the Congress—that the complicated national economy 
and continued industrial progress of our nation requires all forms 
of transportation—and that our nation cannot rely on any one 
mode to the exclusion of another. As important as you have be- 
come, shippers need the others too. * * * 

What I do suggest today is that there is a big challenge to all 
kinds of carriers which overshadows in importance the intense 
onteragency competition just illustrated. That challenge is the 
growing dissatisfaction among shippers with all public carriers. 
The problem for the future is how to meet freight shippers’ needs 
more efficiently than any single agency has yet been able to do 
through its own inherent advantages. The obvious answer seems 
to be to combine those advantages into some proper method of 
coordinated service, using the trucks, railroads, water vessels and 
air cargo planes in the most effective and economical combinations 
to meet each shipper’s particular requirements for its individual 
shipments. * * * 

It is generally conceded that in recent years shippers have 
been turning in increasing numbers to unregulated carriage. The 
rising costs of public carriers, coupled with inherent service dis- 
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advantages to be found in most systems of public transportation, 
are believed to be the strongest motivation for this trend. * * * 

This brings us back to the subject of coordination of efforts 
between all modes of carriage—a combination of the inherent ad- 
vantages of each of you into a single, but flexible, operation. Such 
an operation should provide the answer to many, if not all, of the 
service deficiencies which now encourage the shipper to leave public 
transportation. If, in addition, carriers soliciting the traffic for 
joint movement could bring themselves to plan—from the shipper’s 
viewpoint—for the most efficient combination of line-haul facilities 
in order to utilize the inherent advantages in each leg of the 
journey, great potental economies are apparent. Is it expecting too 
much to believe that railroads, motor common carriers, maritime 
interests and airlines can get together to this extent? 

Frankly, I don’t know the answer to that question, but I do 
know that flexible service including the use of trucks, rail, water 
and air will be available to shippers through some method. Toa 
limited degree and in restricted areas it already is in operation. 
What is yet uncertain—and with this you should be vitally con- 
cerned—is the manner in which such movements will finally evolve 
as an accepted practice on a nation-wide basis. Will it be through 
origin by the shipper in his private containers, delivered by his own 
tractor to the railhead, the port, or the airport? Will it be through 
trailers provided by freight forwarders or leasing companies, thence 
by rail or air? Will it be by some other combination of these, but 
leaving common or contract motor carriers out of the line-haul 
picture? Or, on the other hand—and this I commend for your 
consideration—will it be by combining the inherent advantages of 
all carrier modes into an efficient national system, but preserving 
the identity of each—a voluntary partnership? These possibilities 
should challenge your ingenuity. Of one thing you may be sure, 
the shipper will get what he needs—because he controls the 
freight. * * * 

* * * Tn 1958, and again in 1959, however, the Commission 
was called upon by Committees of the Congress to express itself 
officially on the common ownership approach and it may be of 
interest to you to know our present thoughts on the subject. 
Speaking for the entire Commission, Howard F reas, our Chairman 
in 1958, said: 


This proposal involves extremely broad policy questions which only the 
Congress can resolve. 


In 1959, on the specific bill which, if passed, would permit 
unrestricted operation by railroads and others of all forms of 
transport, Chairman Tuggle again made clear our basic views. I 
eall to your attention that the Chairman, on our behalf, did not 
oppose or support common ownership, but stated: 


We feel now, as we did at the time of our previous testimony, that the 
issue here presented is one of broad Congressional policy * * *. The 
passage of legislation such as here proposed may require a restatement 
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of the National Transportation Policy. We suggest that the public policy 


ight well be one of 


uestion inherent in common ownership ~~ yg ~ m 
the major matters for consideration under S. Res. 2 


He made clear, however, our opinion that the shipper is en- 
titled to the best and least expensive service available, and indi- 
cated in the following paragraph the tendency on our part to be 
influenced on the basic question by the manner in which carriers 
of all modes voluntarily undertake to cooperate to the end that 
such service will become a reality: 


Our considered view is that the present and future public interest 
requires that there be made available to shippers a ready choice of all 
modes of carriage and some workable anthed of flexibility whereby they 
can utilize the various inherent advantages of each mode in pcre Bore 
movements of single shipments, which, of course, is the stated objective 
of the supporters of the present bills. The Commission * * * has had 
some reservation concerning the manner in which it should be brought 
about * * *. The present law, of course, permits (such) voluntary ar- 
rangements and we believe that both the Commission and the Congress 
should do all they can to foster the growing trend. * * * 


I’ll not presume to predict the outcome of this public policy 
crisis, but suggest to you that the success or failure of carriers 
themselves in meeting the shippers’ needs will have a great deal 


to do with the writing of the next chapter in transportation 
history. * * * 


“Broad Power of Congressional Inquiry . . . Essential’ 


At the fifty-seventh annual meeting of the National Petroleum 
Association, at the Hotel Traymore, Atlantic City, New Jersey, on 
September 17, 1959, Commissioner Charles A. Webb, in a speech on 
**ICC Regulation of the Oil Pipeline Industry,’’ said: 


* * * When I accepted your invitation to discuss the regula- 
tion of oil pipelines by the Interstate Commerce Commission, I did 
not intend to comment on the relevant portions of the Report of 
the Antitrust Subcommittee of the House Judiciary Committee 
issued on January 30 of this year. The report, as you know, as- 
serts that the Commission has permitted the pipeline industry to 
determine the extent and character of its regulation. Upon reflec- 
tion, I concluded that this subject should not be evaded. After 
all, the subcommittee’s report is certainly one of the highlights of 
the pipeline year. As reporting Commissioner for the Bureau of 
Accounts, Cost Finding and Valuation, I was naturally disturbed 
by the charges of maladministration leveled at the Commission. 
However, after a careful study of the hearings and report of the 
subcommittee, I was reminded of an aphorism by Dorothy Parker: 
‘‘There is less here than meets the eye.’’ 

First, however, I would like to make my position with respect 
to Congressional committee investigations perfectly clear. For ten 
years I had the privilege of working on Capitol Hill. I feel now, 
as I did then, that a broad power of Congressional inquiry is 
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essential to the preservation of our form of government. Woodrow 
Wilson did not exaggerate when he described the informing proces- 
ses of the Congress as the most important part of the legislative 
process. It is never pleasant, of course, to be cast in the role of a 
knave or a fool in a Congressional committee investigation, but 
occasional acceptance of such a role is a small price to pay for 
preservation of a forum so necessary for the redress of grievances 
and for the exposure of wrongdoing. Regardless of the political 
motivation which may have prompted a Congressional investiga- 
tion, the hearing ordeal always produces something of value. The 
investigation of the House Judiciary subcommittee was no ex- 
ception. The Commission, I am proud to say, and the pipeline in- 
dustry cooperated fully with the subcommittee and the subcommit- 
tee, in turn, graciously acknowledged that cooperation. 

Superficially, the indictment of the subcommittee may appear 
to be well-founded. The Commission devotes less than one percent 
of its time to regulating oil pipeline companies. Yet these carriers 
move more ton-miles of intercity freight than private and for-hire 
water carriers and more ton-miles than some 17,000 motor car- 
riers regulated by the I. C. C. The network of 82 regulated pipe- 
lines transporting crude oil and refined products reaches into 43 
States and the District of Columbia; consists of 145,000 miles of 
trunk and gathering lines; and represents an investment of ap- 
proximately $3,000,000,000. The great discrepancy between the size 
and importance of the pipeline industry, on the one hand, and the 
expenditure of regulatory effort, on the other, may account for the 
erroneous impression that the Commission has been derelict. But, 
in fact, neither the Congress nor the Commission has felt it neces- 
sary to subject oil pipelines to the same degree of regulation ap- 
plicable to other common carriers. Both the Congress and the 
Commission have followed the conservative maxim that if it is not 
necessary to change, it is necessary not to change. * * * 


“Regulation of Local Cartage” 
‘*Regulation of Local Cartage—Good or Bad?’’ was the subject of 


a talk by Commissioner Webb before the members of the District of 
Columbia Trucking Association, at the Mayflower Hotel, Washington, 
D. C., on September 16, 1959. He said, in part: 


* * * As you know, section 203(b) (8) of the Interstate Com- 
merce Act exempts from economic regulation the operations of 
motor carriers of property within cities and their commercial zones. 
Such operations in interstate or foreign commerce may be con- 
ducted without obtaining a certificate or permit from the Commis- 
sion and without publishing rates that are reasonable and non- 
discriminatory. However, the exemption is conditional, not abso- 
lute. It was not intended to be permanent. When Commissioner 
Eastman testified on the House bill which became the Motor Car- 
rier Act of 1935, he said: 














NOVEMBER, 1959 169 

















Now, if it were found by experience that there were being eliminated 
from ——. through these exemptions, operations which ought, in 


the public interest, to be included, the Commission could provide for 
their inclusion. 


The exemption was designed to relieve the Commission of the 
burdensome and highly expensive task of regulating local cartage 
operations. That was absolutely necessary in 1935 and may still 
be necessary today. Shortly after passage of the Motor Carrier 
Act of 1935, the Commission was flooded with some 80,000 grand- 
father applications. And today, the job of regulating line-haul 
carriers is large enough to preclude any enthusiasm for assuming 
additional regulatory burdens. However, continuance of the com- 
mercial zone exemption is more a matter of expediency than of 
principle. The Commission has the power, indeed the duty, to 
remove the exemption whenever such action would promote the 
national transportation policy. 

Failure to lift the commercial zone exemption does not mean 
that local cartage is not a vital link in our national chain of 
transportation. From infancy to maturity the trucking industry 
has always shown an unusual flair for innovation, ingenuity, and 
imagination. Local cartagemen are no exception. In fact, of all 
the specialized forms of transportation, local cartage is the least 
likely to become obsolete. If there is anything certain in this 
kaleidoscopic transportation world, it is that the local trucker will 
never join the stage coach and the canal boat in any transporta- 
tion museum. Even if intercity freight is carried by guided 
missiles, the job of getting it to the ultimate consignee will re- 
main. © © © 

There is more hope, I think, in action by the Congress and the 
Commission to relax the hand of regulation in certain areas and to 
contract its scope in others. From what has been said I think we 
can begin to draw a few conclusions on the subject at hand. First, 
economic regulation of local cartage is not going to spring full 
blown from the brow of the Congress or of the Commission. Sec- 
ondly, local cartagemen who favor regulation have the responsi- 
bility of proving that the industry, shippers, and the general pub- 
lic would benefit. And finally, the proponents of regulation must 
be prepared to prove where and to what extent regulation is 
feasible as a practical matter. * * * 

If regulation of commercial zone operations is good in any 
respect, removal of the exemption insofar as it shields discrimina- 
tory practices would appear to be the first order of business. Filing 
tariffs with the Commission and charging only the published rate 
cannot, in my opinion, be regarded as a restraint on competition. 
The butcher, the baker, and the candlestick maker know what their 
competitors charge. Lawyers know the going fee for drawing a 
will or preparing a deed. Unregulated for-hire transportation is 
almost the only line of business in which neither the buyers or the 
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sellers of the service are reasonably sure what other buyers are 
being charged and what other sellers are charging. Our economic 
ideal is intelligent competition, not blind competition. 

As a matter of principle, a good case could be made for out- 
lawing destructive competition in interstate commerce within com- 
mercial zones. * * * 

Also, increasingly serious consideration seems likely to be 
given in the years ahead to the exposure to unregulated competi- 
tion resulting from the extension of commercial zone limits. For 
example, when population growth makes Baltimore and Washing- 
ton contiguous municipalities within the meaning of section 203 
(b) (8), every certificated motor carrier operating between the two 
cities will be de-regulated unless the exemption is made inapplica- 
ble to such transportation. The Commission was faced with a 
similar problem in 1951 when it redefined and enlarged the New 
York City commercial zone but did not enlarge the area covered by 
the exemption. Ex parte MC-37, 53 M. C. C. 451. * * * 

It is rather unusual that sentiment within the local cartage 
industry for Commission regulation appears to be growing stronger 
at a time when many students of transportation are clamoring for 
drastic curtailment of the Commission’s authority. It is encourag- 
ing to know that these new friends of regulation are generally more 
familiar with the practical problems of transportation than those 
who advocate virtually unrestrained competition. We are dealing 
here with a question of basic economic philosophy. It has always 
seemed to me that the best safeguard against nationalization of the 
transportation industry is the intelligent regulation of this com- 
petitive enterprise in the public interest and not a return to the 
law of the jungle where the strongest, not the fittest, would sur- 
w°?? 


1. C. C. Appointments 
Marvin W. Van Cleave—San Francisco 


Mr. Marvin W. Van Cleave has been appointed regional manager of 
I. C. C. region No. 16, with headquarters at San Francisco. Region 16 
embraces the states of California, Arizona and Nevada. Mr. Van Cleave 
formerly was director of the Bureau of Motor Carrier’s office in San 
Francisco and replaces Mr. Dean F. Noble who recently resigned. 


Louis G. La Vecchia—Nashville 


Mr. Louis G. LaVecchia, a legislative attorney in the office of the 
Chairman of the Commission in Washington, has been assigned as 
regional attorney in the office of the Bureau of Inquiry and Compliance 
at Nashville, Tennessee. 

Mr. LaVecchia received his bachelor of arts degree from the George 
Peabody College and his bachelor of laws from Vanderbilt University. 
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I. C. C. Retirements 
The Commission announced the following retirements: 
John Davey—Washington, D. C. 


Mr. John Davey, attorney-advisor in the Bureau of Rates and 
Practices, Washington, D. C., September 30, with more than 40 years 
of government service. Thirty-two of them were spent with the I. C. C. 
He was graduated from the University of Nebraska College of Law in 
1922. He had been admitted to practice in the state and federal courts 
of Nebraska and the Supreme Court of the United States. 


Claude C. Corkadel—Denver 


Mr. Claude C. Corkadel retired September 23 as district supervisor 
for the Bureau of Motor Carriers at Denver, Colorado. He was appointed 
to this post in 1939 and has also served as a safety inspector and trans- 
portation specialist for the Bureau in the Denver area. 


Personalities in the News 
George M. Moore 


Mr. George M. Moore, former member of the Federal Civil Service 
Commission, by a recess appointment, was named by President Hisen- 
hower on October third, to succeed Mr. E. George Seidle as assistant 
postmaster general in charge of the Bureau of Transportation, in the 
Post Office Department. Mr. Seidle’s resignation from this post was 
accepted by the President on September 30. Mr. Moore had been serving 
as acting assistant postmaster general since early this year. 


Robert A. Floyd—John H. Cooper—Hillis K. Wilson 


Mr. Robert A. Floyd has recently been named as associate director 
of the Transportation Division of the United States General Accounting 
Office. Mr. John H. Cooper and Mr. Hillis K. Wilson were designated 
on September 25 as assistant directors of the division. The division is 
responsible for auditing all payments for transportation services made 
by the government. It is reported that through this auditing activity 
about 30 million dollars were recovered last year by the government. 
It also reviews and evaluates the transportation and traffic management 
operations in the federal agencies. 


Gayton E. Germane Appointed Director for Transportation Policy 


Assistant Secretary of Defense Perkins McGuire has announced the 
appointment of Gayton E. Germane of Palo Alto, California, as Director 
for Transportation Policy. Mr. Germane, formerly Professor of Trans- 
portation and Management at Stanford University, Graduate School of 
Business, will succeed Earl B. Smith, and be responsible to Mr. McGuire 
for the direction, authority and control of all Department of Defense 
transportation activities, domestic and foreign. 
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Publications 
Official Documents Wanted 


Mr. John Cunningham, Kominers & Fort, Tower Building, Wash- 
ington 5, D. C., a member of the Association of I. C. C. Practitioners, 
would like to purchase the following official documents: 

1. All legislative histories, bills, Senate and House reports, debates 
in the Senate and/or the House regarding the 1887 Act to Regulate 
Commerce, and all amendments to the Act, together with supplemental 
acts, such as the Hoch-Smith Resolution, Mann-Elkins Act, ete. 

2. Annual Reports of the Interstate Commerce Commission, 1887 
to date. 

3. The official J. C. C. Reports, published as follows: Volumes I 
through V, published by L. K. Strouse and Co., Law Publishers, New 
York City, 1887-1893; and Volume XII, published by U. S. Government 
Printing Office, Washington, D. C., 1908. 

4. I. C. C. Valuation Reports, Volumes XXII—to date (published 
separately beginning January, 1929). 








All Practitioners, Please Note 


The Secretary of the Interstate Commerce Commission has 
requested that practitioners advise him by letter of any change 
of address. Besides showing the new address, the letter also should 
list the docket numbers of all proceedings in which the practitioner 
is a party of record or is interested. This information will help 
the Commission in its effort to make prompt delivery of releases 
to interested parties. 

















Recent Court Decisions 


By WarrEN H. Wacner, Editor 





Substituted service—piggyback—motor carrier must have highway authority. 
Consolidated Freightways, Inc. v. United States, et al. No. 38210. 


On September 18, 1959, a three-judge court for the Northern 
District of California, Southern Division, declined to enjoin an order of 
the Commission holding that a motor carrier may not publish rates 
covering substituted service if the motor carrier does not have authority 
via highway. 

Quoting from the decision of the Court: 


The tariff schedules in question provided for substitution of 
the trailer-on-flatear or piggyback rail service of the Southern 
Pacific Company for plaintiff’s over-the-road line-haul service in 
the transportation of general commodities [between certain points 
in California, Nevada and Utah]... 

The orders in controversy were predicated upon findings of 
the ICC that plaintiff does not hold motor carrier operating au- 
thority between Oakland, Richmond and Roseville, California and 
Sparks, Nevada, on the one hand, and Ogden, Utah, on the other 
hand, and is thus precluded from establishing rates for substituted 
rail service between those points. Plaintiff contends that it does 
have motor carrier operating authority between the points involved 
and that the Commission’s finding to the contrary amounts to a 
cancellation, or partial revocation, of plaintiff’s operating authority 
without observing the procedural requirements of the Interstate 
Commerce Act. 

An additional ground for attack upon the orders of the ICC 
is offered by plaintiff in argument that it is not required by law 
to hold motor carrier operating authority between the points in- 
volved in order to effect lawful joint rate arrangements with rail- 
roads for rail trailer-on-flatear service. That is, even if the Com- 
mission were correct in its finding with regard to lack of operating 
authority such findings would not prevent the institution of lawful 
Piggyback service in conjunction with railroads capable of pro- 
viding rail service between the points involved. 

We now consider the argument that the rates in question 
should stand irrespective of the motor carrier authority which 
plaintiff alleges to hold between the points in issue. Plaintiff urges 
that this matter should be determined here. Intervenors on the 
other hand contend that this question need not be decided and 
point to the far reaching effect a decision on this issue would have. 
The Government’s position is that the rates in dispute are not in 
fact ‘‘joint-rates,’’ since plaintiff must point to their alleged car- 
rier rights to justify the arrangement with the railroad. The con- 
flicting contentions can best be dealt with in the light of the lan- 
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guage of the service which plaintiff proposed to render, the perti- 
nent parts of which read as follows: 


Application of this Tariff: 


Unless the shipper directs that rail service shall not be performed, the 
motor carriers parties to this tariff may, at their option, substitute rail 
service between the points and via the rail carriers shown herein, for their 
actually available services via highways for which such motor carriers 
have lawful operating rights as common carriers via motor vehicle. (Em- 
phasis supplied). 


This language clearly indicates that plaintiff, when filing these 
rates, operated under the assumption that the proposed service was 
to function between points which it could service under lawful 
motor carrier operating rights. The fact that plaintiff expressly 
reserved for itself the option to perform the proposed service by 
motor carrier is further evidence that it deemed the proposed tariff 
to be an integral part of its motor carrier operations. Under these 
circumstances a determination of whether the proposed service is 
to be labeled railway or motor carrier service is superfluous since 
plaintiff must be found to have’ designated it as the latter. It ap- 
pears that the legality of the proposed substituted trailer-on-flatcar 
service depends on the legality of the motor carrier service which 
plaintiff offers to provide at its option. Consolidated’s contention 
in the instant case that the trailer-on-flatcar service should be dealt 
with as distinct from its operating authority as motor carrier is 
thus without merit. 

Plaintiff’s application for preliminary injunction is denied 
and the complaint is dismissed. The temporary restraining order 
granted on May 6, 1959 and continued on June 19, 1959 is dis- 
solved. 








Rail Transportation 


By Joun F. Doneuan, Editor 





Norfolk & Western—Virginian Railway Merger Approved by |. C. C. on October 13 


The Interstate Commerce Commission October 13, 1959, approved 
an application for merger of the Norfolk & Western Railway Company 
and the Virginian Railway Company. The Commission also authorized 
construction of connecting tracks between present lines of the two rail- 
roads in Mercer County, W. Va. and Roanoke, Va. 

The unopposed merger, which had received wide-spread support, 
was approved after public hearings in Washington, D. C., Roanoke, Va., 
and Princeton, W. Va. Stockholders of both companies overwhelmingly 
approved the proposed merger of the predominantly coal-carrying rail- 
roads which extend from the southern Appalachian coal fields to Norfolk, 
Va. Although the railroads serve different coal field areas, their lines 
parallel each other for substantial distances. 

The Norfolk & Western operates some 2,138 miles of road and the 
Virginian some 608 miles. The Virginian no longer carries passengers. 

Under the merger plan approved by the Commission, each share of 
6-percent cumulative preferred stock of the Virginian, par value $10, 
would be converted into one share of 6-percent cumulative preferred 
stock of the Norfolk & Western, par value $10. Each share of common 
stock of the Virginian, par value $10 would be converted into 0.55 of one 
share of common stock of Norfolk & Western, par value $25. 

In addition to estimated savings of $12 million annually, the Com- 
mission in its report found the merger would greatly benefit the im- 
portant coal industry of southern West Virginia and southwest Virginia, 
afford improved service to merchandise shippers, make possible an 
intensified program for industrial promotion, extend the economic life 
of the Virginian and assure the shipping public continuation of rail 
service on present lines of this railroad, and afford more stabilized em- 
ployment for employees of both roads. 

**Merger of Norfolk & Western and Virginian will plainly result 
in a larger, stronger company, better able to meet the challenges faced 
by the railroad industry and better able to attract and hold competent 
management personnel,’’ the report said. 


I, C. C. Approves Guaranty of $40 Million Loan for New York Central 


The Interstate Commerce Commission on September 18th authorized 
a government guaranty of a $40.0 million loan to the New York Central 
Railroad Company. 

Approval of this guaranty to the Irving Trust Company, New York, 
as trustee under a collateral trust agreement, was made in F. D. 20689. 

Purpose of the loan is to reimburse the Central’s treasury in 
part for expenditures for additions and betterments and other capital 
expenditures made after January 1, 1957. The railroad would use the 
loan proceeds, together with other funds, to construct three large elec- 
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tronic yards and certain centralized traffic control and other signal 
projects. 

The $40.0 million proposed loan will be made by eight of the na- 
tion’s largest insurance companies and will be evidenced by a like prin- 
cipal amount of the Central’s 5-percent collateral notes to be issued 
under and secured by the aforementioned collateral trust agreement. 
The Commission also approved the issuance of the notes in a related 
application, F. D. 20690. 


1. C. C. Backs Plan to Reorganize Railway Express 


The Interstate Commerce Commission on September 23rd approved 
Railway Express Agency, Inc.’s plan for reorganization of operations. 

The Commission noted there was no opposition and that Railway 
Express has faced recurring losses which last year cost the member 
railroads $40 million. The deficit for this year had been estimated at 
$38 million but has been scaled down to a probable $18.5 million as a 
result of cuts in operating costs. 

Under the new plan, Railway Express will be able to use any mode 
of transportation. The old arrangement required consent of any rail- 
roads whose services might have been used for a shipment sent via a 
non-rail route. The new agreement does, however, give affected rail- 
roads the right of appeal to the company’s board of directors. 


Intrastate Switching Charges at Texas Points 


In an order released September 17 in Docket 33082, the Commission 
has noted that certain rail carriers performing switching service at 
Corpus Christi, Houston, Eagle Pass and Laredo, Texas, have filed 
schedules proposing increases in their interstate switching charges at 
such points, that the operation of such schedules was suspended by the 
I. C. C. in I & S Dockets Nos. 7147/8/9, and that proceedings therein 
are still pending. The I. C. C. noted that the same rail carriers have 
filed applications with the Railroad Commission of Texas for authority 
to increase their intrastate charges and that that Commission has as 
yet taken no action. 

On the basis of the above the I. C. C. has denied a petition filed on 
June 12, 1959 by the rail carriers involved, seeking initiation of a section 
13 investigation, on the ground that the same is necessary to prevent 
unreasonable advantage, preference or prejudice in intrastate commerce 
and undue burden on interstate commerce. The order noted that the 
petition set forth a hypothetical rather than an actual situation (inas- 
much as the I. C. C. had not passed on the interstate switching charges) 
and not one which appeared to be embraced within the provisions of 
paragraphs (3) and (4) of section 13. 


New York Central Guaranteed Rates Suspended 
Division 2 of the Interstate Commerce Commission on September 


29th blocked the New York Central Railroad’s first attempt in the U. S. 


to give a customer a reduced freight rate for a guaranteed amount of 
traffic. 
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Suspended for seven months, pending investigation, the Central 
proposal would have accorded a manufacturer guaranteed rates on 
carpeting hauled between Amsterdam, N. Y., and Chicago. The rates 
were scheduled to take effect on September 30th. 

The Central uses guaranteed rates, with some technical differences, 
in Canada where it operates about 340 miles of line. This was the first 
proposal for its U. S. routes. 

The proceeding has been assigned I & S No. 7250. 


Class Rates—Md. to N. J. and N. Y. 


In the report released on September 17, in I & S Docket 7043 (also 
embracing I & S 7054 and Docket 32557) division 2 found that proposed 
reduced freight forwarder class rates in I & S 7043 and proposed rates 
from New York to Baltimore and between official and western trunkline 
territories in No. 7054 are not shown to be just and reasonable. The 
Division further found that the proposed rates in I & S 7054 from, to 
and between points in official territory are lawful except the proposed 
rates from New York to Chicago, Milwaukee and Cincinnati are not 
shown to be just and reasonable; and that the class rates of the Ameri- 
ean Freight Forwarding Corporation under investigation in No. 32557 
from, to or between points in official and western territories are not 
shown to be unlawful. 


Fine Coal Routing 


In a report proposed by Examiner John S. Messer in Docket 32574 
—The Alabama Great Southern Railroad Company vs. Louisville and 
Nashville Railroad Company, it is recommended that the I. C. C. find 
failure of L&N to maintain through routes and rates on fine coal from 
mines in Tennessee to Alabama City and Gadsden, Ala., via Chattanooga, 
Tenn., unduly prejudicial and preferential. 

The following paragraph is from the Examiner’s report— 


The defense simply boils down to the contention that the defendant 
feels that the complainant is being unfair in refusing participation in routes 
and rates in another area and therefore the defendant is justified in refusing 
participation in the instant proceeding. Needless to say, such a contention 
is without merit, since two wrongs do not make a right. If the defendant 
feels that it is being unlawfully deprived of participation to the Georgia point 
or any other point, then its proper course of action is to file a complaint 
with this Commission. 


Fine Coal—lll., Ind., Western Kentucky to Eau Claire and Chippewa Falls, Wis. 


By order of division 2 of the I. C. C. on September 30 in Fourth 
Section Application 34898, section 4 relief was denied competent rail 
carriers on bituminous fine coals in carloads, from mines in Illinois, 
Indiana, and western Kentucky to Eau Claire and Chippewa Falls, Wis. 


1. C. C. Approves Guaranty of New Haven Loans 


On September 17 the I. C. C. released its supplemental report in 
F. D. Nos. 20372 and 20397/8/9 regarding applications for loan guar- 
anties filed by the New Haven. Approval of a guaranty to the Second 











178 I. C. C. PRACTITIONERS’ JOURNAL 





National Bank of New Haven was made in F. D. 20398, and the report 
modifies in certain respects findings made in the Commission’s prior 
report on March 25, 1959 in F. D. Nos. 20372 and 20398. 

The new guaranty relates to a $1.5 million loan to be used to 
finance the construction by the railroad of certain shop facilities at New 
Haven, Conn., or to reimburse it for expenditures made in connection 
therewith. Security for the new approved loan would be the assignment 
by the New Haven of its equity in collateral securing two loans made 
to it for rehabilitation of property damaged by severe floods in 1955. 


New Jersey, Indiana & Illinois-Indiana Northern Purchase 


In F. D. 20667 the New Jersey, Indiana & Illinois Railroad Com- 
pany, wholly owned subsidiary of the Wabash, has been authorized by 
division 4 in a report dated September 17, to purchase the properties 
and assets of Indiana Northern Railway Company, a wholly owned sub- 
sidiary of the Oliver Corporation, a manufacturer of agricultural imple- 
ments and machinery. The Indiana is a switching line in South Bend, 
operating approximately seven miles of track. The transaction con- 
templates the elimination of the Indiana as a common carrier, and the 
rendition of switching service by the NJ, I&I. The division reserved 
jurisdiction to make such additional findings and orders as may be re- 
quired to maintain all existing routes, gateways and traffic relationships, 
the existing arrangement for the storage of empty cars on tracks of the 
Indiana on behalf of the Grand Trunk, and switching service as now 
performed by Indiana on behalf of the Grand Trunk. 








Motor Transportation 


By Wu J. Lirpman, Editor 





Weeks Committee Philosophy Accepted in Paint Case 


The underlying philosophy of the Weeks Committee report—that 
railroad management should be accorded complete freedom to make 
competitive rate adjustments so long as their rates return at least the 
out-of-pocket cost of rendering the services—has won Commission ac- 
ceptance. This would appear from a reading of the report of the Com- 
mission in I. & S. Docket No. 7027, Paint and Related Articles—Official 
Territory,* decided August 27, 1959, in which the Commission cast aside 
the last vestiges of adhering to the traditional methods of rate making 
and embraced wholeheartedly the long-time, railroad-espoused added 
traffic theory of transportation pricing. In so doing the Commission 
has executed a complete 180° turn within just four years. 

The report of the Presidential Advisory Committee on Transport 
Policy and Organization was released early in 1955. Its basic recom- 
mendation was that the Commission exercise its rate-making authority 
in the establishment of inter-agency competitive rate adjustment only 
‘‘to prescribe minimum rates of common carriers subject to the Inter- 
state Commerce Act which shall not be less than a just and reasonable 
minimum. The Committee believes that rates are unreasonably low 
when not compensatory, i.e., when they fail to cover the direct ascertain- 
able cost of producing the service to which the rates apply.’’ The Com- 
mission rejected the basic tenets of the Weeks Committee report, and 
in his letter of December 22, 1955, to Senator Warren G. Magnuson, 
Chairman J. Monroe Johnson charged, ‘‘The dominant effect of the 
proposed legislation would be to permit all rates to gravitate to the bare 
compensatory level.’’ And, again, he cautioned, ‘‘against too great a 
removal of restraints. Resort to the laws of the jungle with competition 
in full play will not produce the desired transportation system.’’ 

Since then, of course, the Congress has held several hearings on the 
activities of the Commission in stabilizing competitive rate adjustments, 
and last year the Transportation Act of 1958 was enacted. Out of 
apparent deference to political expediency the Commission of late has 
been placing greater and greater reliance on costs as the sole criterion 
of the justness and reasonableness of assailed rates, in disregard of such 
other factors of rate-making as value of service, density, comparison with 
other rates, and so on, and in the Paint case the Commission finally went 
all the way and accepted out-of-pocket cost as the sole criterion in deter- 
mining the validity of the rate. 

In the Paint case the railroads in official territory proposed to estab- 
lish reduced rates on paints and related articles, in box-car loads, be- 
tween all points served by rail in that territory. The admitted purpose 
of the proposed rate reduction was to recapture the paint traffic from 





* This proceeding was also reported in the Freight Forwarder Regulation Section 
of the October, 1959 issue of the Journal. 
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the motor carriers. The proposed rates refiected drastic reductions 
under the existing rates, some being as low as 17.4 percent of first class 
on the lower weight bracket, and 13.1 percent on the highest weight 
bracket. For distances from 53 to 207 miles, the proposed 30,000-pound 
rates were shown to be less than half the present truck rates for 24,000 
and 30,000 pounds. For longer hauls the proposed 30,000-pound rates 
were shown to range from 42 to 49 cents below the truck class rates for 
30,000 pounds, and from 47 to 56 cents below the truck class rates for 
24,000 pounds. 

The proposed rates were justified solely on the basis of their recover- 
ing more than the out-of-pocket cost of providing the service. The Com- 
mission noted that the railroads 


* * * arrived at an average estimated out-of-pocket cost of $211 per car. The 
weighted-average revenue per car under the proposed rates for the average 
haul of 528 miles would be $330. Subtracting from this the out-of-pocket 
estimated cost of $211 would leave an average contribution of $119 per car, 
or 56 percent above the out-of-pocket costs. 


Nowhere else in the report is there to be found any discussion of such 
other factors of rate-making as traditionally have been considered by 
the Commission. Whether paint is a high-rated commodity that should 
make a greater than average contribution to overhead and profit, for 
example, is not touched upon. 

The neat trick of reducing rates and increasing earnings, namely 
the added traffic theory of transportation pricing, was accepted without 
challenge by the Commission, the report saying: 


Since the proposed rates reflect drastic reductions under the present rates, 

sabenential tonnage would have to be regained to recoup losses from the 
reductions. This revenue loss as applied to present rail traffic is estimated 
at $250,000 a year. However, there would be an estimated annual reduction 
in rail cost of $75,000 on present traffic, resulting from heavier loadings and 
consequent use of fewer cars, of which one third would accrue to shippers 
and two thirds to the respondents. This would reduce the respondents’ 
revenue loss to $200,000. In order to recover this loss from the rate reduc- 
tions, the respondents estimate that they would have to increase their annual 
traffic volume by about 1,075 carloads per year, or by only 5.3 percent of the 
estimated rail traffic potential of 1.4 billion pounds, as compared with the 
estimated 30 to 40 percent of the total tonnage which the respondents believe 
would be regained under the reduced rates. If this result were achieved the 
total revenue contribution of the paint traffic over out-of-pocket costs in 
official territory would be somewhere between $644,000 and about $1,000,000 
per year. 


The Commission viewed the revision of section 15a(3) of the Act 
by the Transportation Act of 1958 as having been enacted primarily to 
affirm the expressions by the Commission in New Automobiles in Inter- 
state Commerce, 259 I. C. C. 475, 538, wherein the Commission stated, 
‘*A reasonably compensatory rate is one which is remunerative, i.e., 
covers the out-of-pocket costs, as hereinbefore described, of handling 
the particular traffic under consideration, including a proper return on 
investments.’’ And again, ‘‘. . . there appears to be no warrant for 
believing that rail rates, for example, should be held up to a particular 
level to preserve a motor-rate structure, or vice versa.”’ 
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The Commission concluded: 


Competition between carriers comprehends both rates and service. The 
record indicates that, because of service advantages, the motor carriers may 
be able to continue to compete for this traffic without any reduction in their 
rates. Whether this is so or not, there is no indication that the proposed 
rates will have an adverse effect upon the protestants in such manner as to 
constitute an unlawful practice. The evidence is convincing that the proposed 
rates are reasonably compensatory, are needed by the respondents for the 
intended purpose of attracting traffic to their rails, and would not constitute 
an unfair or destructive competitive practice in contravention of the national 
transportation policy. 


Secretary Weeks had stated, in a speech on October 13, 1955, that, 
“‘competition which is limited to the ‘tea dance’ variety cannot stimu- 
late either good service or good prices.’’ It remains to be seen what the 
consequences of the cutthroat competition invited by the Commission in 
its decision in the Paint case will be. 


Commission Amends Forwarder Definition 


Amending the time-honored definition of freight forwarders as 
consolidators and distributors of less-than-carload or less-than-truckload 
freight, the Commission in its report and order in I. & S. Docket No. 
6993, Forwarder Volume Commodity Rates Between Chicago and New 
York, decided September 4, 1959, approved freight forwarder volume 
rates, subject to minima ranging from 10,000 to 30,000 pounds, in con- 
nection with trailer-on-flat-car service. As in the Paint case, the Com- 
mission apparently felt that its function was exhausted upon a deter- 
mination that the proposed rates were sufficient to cover the out-of-pocket 
costs. 


Responding to the protestants’ charge that freight forwarders are 
required to consolidate and distribute shipments, the Commission said : 


As noted, the rail tariffs provide for a single shipment of mixed freight 
not to exceed 70,000 pounds loaded into 2 trailers transported on a flatcar 
with a restriction that no one commodity may exceed a specified percentage 
of the total weight of the shipment. Therefore, to comply with the provisions 
of the tariffs, at least 2 different commodities must be loaded on each car. 
The respondents have shown generally that their operations would consist of 

icking up a shipment in equipment owned or operated by them, either the 
ine-haul trailer or a regular pick-up and delivery vehicle, which transports 
the shipments to their terminal, to be consolidated with other shipments 
assembled in a similar manner, or by loading into the line-haul trailer con- 
taining a shipment, other freight picked up at a shipper’s place of business 
en route between the forwarder’s terminal and the railhead. The loading of 
the trailers with these different shipments prior to delivery to the line-haul 
carrier, including those occasional instances where one of the trailers may be 
loaded with only one shipment from one consignor to one consignee, in our 
opinion, constitutes an assembly and consolidation of the shipments to be 
delivered to the carrier as one shipment. 


In a vigorous dissent, Commissioner Walrath challenged the theory 
upon which the Commission proceeded. He said: 


There can be little doubt that approval of respondents’ proposals here 
will permit a new and previously unauthorized method of competition for 
motor carriers without the safeguards of requiring proof of public convenience 
and necessity. The effect may be likened to the Coumminton suddenly grant- 
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ing certificates to additional carriers from volume shipper origins to the 
rincipal city (railhead) destinations of the nation. | find it difficult to 
elieve this was contemplated or authorized by the Congress in promulgating 
Part IV of the act, or by the Commission in its case-by-case determinations 
cited in this report. 


* * * 


In this proceeding we are asked to agree in effect that since it takes two 
truckloads to make a carload, it then follows that the pro forma delivery of 
two such containers to the railhead and receiving them separately at the end 
of the line haul constitutes “consolidation” in the first instance, and “break- 
bulk and delivery” in the second instance, within the meaning of the for- 
warders recognized historical role in the national transportation picture. 1 
find it difficult to follow this reasoning. 


Contract Carrier Conversions Approved 


A report evidently designed to placate both the common and the 
contract carriers but certain to arouse the ire of each was handed down, 
on September 23, 1959, in Docket No. MC-114614 (Sub-No. 5), 7. T. 
Brooks Trucking Company, Inc., Conversion Application, setting forth 
the standards by which the Commission will authorize the conversion 
of contract carrier permits to common carrier certificates under the re- 
vised definitions and the added language of section 212(c) enacted 
in 1957. 

The Commission said: 


In view of the utilization of the substantial parity test in the past, and 
in the absence of any Congressional expression to the contrary, we are con- 
strained to hold here that the so-called “grandfather” clause contained in 
section 212(c) should be administered on the basis of a “substantial parity” 
test with respect to the conversion of operating authorities involved therein. 
When so applied, it is obvious that the certificates issued to converted carriers 
should authorize the transportation of the same commodities to and from 
the same points and (in the case of carriers with territorial grants) within 
the same territories for which they now hold permits, so as to insure that 
nothing commoditywise or territorially would be taken away from the con- 
verting carrier. By the same token, this does not mean that the converted 
carrier should be granted authority which by reason of being denominated a 
certificate instead of a permit aoe A authorize service so far beyond the scope 
of its previously authorized service that the test of “substantial parity” would 
be nullified. In other words, mere conversion should not create for a 
converted carrier new common carrier operating rights which are not sub- 
stantially similar, with respect to commodities and territory, to those intrinsic 
in its old status or which are not within the normal operating framework 
of its existing permits. 


Turning next to the specific controverted issues, the Commission 
determined that, as separately stated grants of operating authority 
could not be joined by contract carriers, restrictions against the tacking 
of such separately stated operating rights should be imposed in all 
certificates issued. However, converted carriers should be authorized to 
interchange traffic, and hence no restrictions against the interchange of 
traffic should be imposed in certificates granted to converted carriers. 
With respect to so-called Keystone restrictions, the Commission con- 
cluded that, in instances where Keystone restrictions appear in the per- 
mits of carriers which are to be converted, the certificates to be issued in 
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lieu thereof should contain appropriate terms which will continue to 
some extent, at least, the effectiveness of the Keystone restrictions. The 
exact language to be used in assuring such substantial parity will depend 
on the form the Keystone restrictions take in the existing permits being 
considered by the Commission. And, finally, the Commission concluded 
that it has no alternative once having found that a contract carrier is 
entitled to conversion, but to issue a certificate authorizing the per- 
formance not of the operations actually conducted on the grandfather 
date, but of the transportation service authorized by the permits out- 
standing on that date, and that the dormancy of operating rights is not 
an issue to be considered in determining conversion proceedings. 


Ryder Acquisitions Approved 


Purchase by Ryder System, Inc., of Loo-Mac Freight Lines, Inc., a 
general commodity carrier operating between Memphis and Atlanta, and 
of Moffett Transit Lines, a general commodity carrier operating wholly 
within Georgia, was approved by the Commission, Division 4, in its 
report and order in Docket No. MC-F-6031, Ryder System, Inc.—Control 
—Emmott Valley Transportation Co., Inc., entered September 28, 1959. 

The report denied the proposed acquisition of Emmott Valley Trans- 
portation Company, a New England carrier. The Commission said: 


The points served by Emmott Valley nearest to a point served by Great 
Southern are those in northern New “y « more than 900 miles distant. 
Emmott Valley has been operated under the gre A control of System 
since September 19, 1955, and although substantial capital has been poured 
into the operations in an effort to rehabilitate them, it has continued to 
sustain large deficits. As of June 30, 1957, the purchase price for its stock 
would have exceeded its book value by more than $500,000. Applicants’ argu- 
ments in their exceptions, that the application should be approved as an alter- 
native to inevitable yp for Emmott Valley and the loss to System 
of the funds which it has already expended, are not persuasive that such an 
alternative, involving the acquisition of control of a carrier so far removed 
from any point of connection with any affiliated carrier, would be consistent 
with the public interest. 











Water Transportation 
By Westey Rocers, Editor / 





Motor-Water Commodity Rates on Peanut Oil and Gypsum Board Paper 
1. & S. Docket No. 7243 
Various Commodities—Motor-Water Service—To and From Norfolk, Va. 


Division 2 acting as an appellate division, voted on September 18 
to suspend in First Supplemental I. & S. Docket 7243, Various Com- 
modities—Motor-Water Service—To and From Norfolk, Va., from Sep- 
tember 20, 1959 to and including April 19, 1960, protested schedules 
naming motor-water commodity rates on peanut oil, minima 32,000 and 
36,000 pounds, from New York, Zone 1, N. Y., to Norfolk, Va. and on 
gypsum board paper, minimum weight 80,000 pounds, from Clark and 
Newark, N. J. to Norfolk, Va., as set forth in Supplement No. 1 to tariff 
I. C. C. No. 6 of W. E. Valliant & Company, New York, N. Y. 

The Board of Suspension had concluded not to suspend the pro- 
tested schedules and the action of Division 2 followed the filing of an 
appeal for reconsideration of the Board’s action. 


Water Carrier Extensions 
W-431 (Sub-No. 4) 
Sioux City and New Orleans Barge Lines, Inc., Extension—Towage 


In the proposed report of I. C. C. Hearing Examiner James O’D. 
Moran, in Docket No. W-431 (Sub-No. 4) released by the Commission 
on September 1, it is recommended that the Commission find that public 
convenience and necessity require towing operations by Sioux City and 
New Orleans Barge Lines, Inc., between ports and points along the 
Missouri River, restricted to traffic originating at or destined to ports 
and points along the Illinois Waterway, the Ohio River, the Alleghany 
River below Kittanning, Pa., the Monongahela River below Brownsville, 
Pa., and Mississippi River from Grafton, Ill., to Port Sulphur, La. 


W-630 (Sub-No. 10) 
A. L. Mechling Barge Lines, Inc., Extension—Ohio River 


In the proposed report of I. C. C. Examiner James I. Carr, released 
on September 11, in Docket No. W-630 (Sub-No. 10) it is recommended 
that the Commission find that public convenience and necessity require 
operation by A. L. Mechling Barge Lines, Inc., in the water transporta- 
tion of commodities generally, between St. Louis and ports and points 
on the Illinois Waterway and the Mississippi River intermediate be- 
tween such waterway and St. Louis, on the one hand, and Port of Tampa, 
Fla., on the other, and of specified commodities from particular points 
on the Mississippi, Illinois, St. Croix and Minnesota Rivers to the Port 
of Tampa, Fla. 


= 
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Port Equalization Rates 
I. & S. Docket No. 6615 
Equalization of Rates at North Atlantic Ports 


In a report proposed by Hearing Examiner Marion L. Boat, in 
I. & S. Docket No. 6615, Equalization of Rates at North Atlantic Ports, 
it was recommended that schedules of proposed reduced class and com- 
modity rates on export and import traffic between interior points and 
New York and Albany, N. Y., Boston, Mass., and Portland, Me., so as to 
equalize present rates on like traffic to and from Baltimore, Md., Phila- 
delphia, Pa., and Norfolk and Newport News, Va., be found not just and 
reasonable. It was also recommended that the schedules be cancelled 
and fourth section relief denied. 
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0. REGULATION * 
02. Federal Regulation 


02.2 Interstate & Foreign Commerce 
02.22 Intrastate Traffic via Interstate Route 


02.22 Points in Ky. should be included in grant as destination points, 
because many destinations in that state often may be served more efficiently 
by traversing highways in adjoining states. MC-110525, Sub 358, Chemical 
Tank Lines, Inc. Ext.—Liquid Caustics, 8-18-59, Div. 1. 


02.22 Although it would be convenient for shipper to have service 
by one carrier to serve all points applied for, general evidence of threats 
of floods on Ky. highways, or of higher weight limits making possible more 
convenient and economical transportation over interstate highways is not 
of sufficient specificity to warrant grant of authority to serve points in that 
state. Compare 61 M. C. C. 377. MO-109687, Subs 85 & 88, Southern 
Tank Lines, Inc. Ext.—Owensboro, Ky., 8-27-59, Div. 1. 


04. Exempt Operations 


04.0 Agricultural 
04.02 Animals, Fish & Products 


64.02 Supporting shipper indicates that for several years applicant 
has transported fish fillets, fish steaks, fish cods, and fish sticks from points 
in eastern Canada to specified points in U. S. 


Although applicant refers to products it has been transporting as 
“processed fish,’’ it appears that actual processing they undergo consists of 
cleaning, scaling, and addition of small amount of salt prior to being cut 
and packaged for shipment. These fish are then shipped under refrigeration 
at low temperatures to destination. 


Comparing sec. 203(b)(6) of Act with specific commodity applicant 
has been transporting, such fish products are embraced within partial exemp- 
tion, and accordingly no certificate of public convenience and necessity is 
required to continue such transportation. MC-117620, Refrigerated Dis- 
patch, Ltd. Com. Car. App., .... M. C. C. ...., 8-31-59, Div. 1. 


04.038 Nonexempt Articles 


04.03 Congress in 1958 amendment of sec. 203(b)(6) of Act specifi- 
cally adopted exempt and nonexempt listings in Administrative Ruling No. 
107 of Commission with certain changes, such as frozen fruits and frozen 
berries. Citrus fruit juice was never considered exempt commodity by Com- 
mission, and statute adopts Commission’s ruling. I & S M-12143, Citrus 
Fruit Juice—Fla. & Texas to Central & Midwest Territory, .... I. C. C. 
«eee, 9-11-59, Div. 3. 


04.9 Operations Within a Single State 
04.90 Generally 


04.90 Inasmuch as applicant does not hold intrastate authority from 
Md. covering Md. portions of proposed routes within such zone, it may not 
operate over these portions under exemption contained in sec. 203(b) (8) 
of Act without first obtaining appropriate interstate authority from Com- 
mission. MC-75289, Subs 14, 15, 17 & 18, D. C. Transit System, Inc. Ext.— 
Olney & Ashton, Md., .... M. C. C. ...., 8-31-59, Div. 1. 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. Table of Cases at end of Index. 
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05. Types of Carriage 


05.2 Contract Carriers 
05.20 Generally 


05.20 Applicant’s proposal to serve but single shipper and to dedicate 
equipment for exclusive use of that shipper under continuing contract con- 
stitutes service as contract carrier by motor vehicle as defined in sec. 
203(a)(15) of Act. MC-49368, Sub 76, oe Auto Transit, Inc. Ext.— 
General Motors Willow Run Plant, .... M. C. C. ...., 8-18-59, Div. 1. 


05.23 Number of Patrons 


05.23 Applicant has been found to be contract carrier, and it restricts 
its operations almost entirely to transportation of dry fertilizer. It presently 
has transportation contracts with five shippers, including supporting shipper 
herein which it has served under temporary authority. In these circum- 
stances, grant of authority sought will have no effect upon applicant’s status 
as contract carrier, as it will continue to serve only limited number of 
wy — Sub 12, Kenison Trucking, Inc. Ext.—Don, Idaho, 

-21-59, Div. 1. 


05.23 In conformity with present practice, authority granted herein 
will be limited to service for supporting shipper at Washington. MC-117983, 
Sub 1, J. W. Taylor Cont. Car. App., .... M. C. C. ...., 8-20-59, Div. 1. 


1. PROCEDURE 
11. Proceedings 


11.0 Declaratory Orders 
11.05 Rates or Charges 


11.05 In 359 U. S. 464, decided May 18, 1959, Supreme Court deter- 
mined that Commission is without jurisdiction to pass upon reasonableness 
of motor-carrier rates charged on past shipments. Accordingly, issue of 
unjustness and unreasonableness of assailed charges in past will not be 
further considered. MC-C-19388, Industrial Steel & Supply Co., Inc. v. 
Freight Ways, Inc., .... I. C. C. ...., 8-17-59, Div. 2. 


11.9 Limitation of Reparation Actions 
11.94 Toll of Statute 


11.94 Reference in formal complaint to informal complaints and 
amount of reparation sought warrants conclusion that defendants were ap- 
prised of number of shipments involved and period within which they moved. 
Therefore, error of complainant was not vital, and filing of original 
complaint, which referred to informal complaints, operated to stay limitation 
provisions of Act on shipments moving on and between March 4, 1954 and 
Dec. 27, 1955. No. 82279, Belle City Malleable Iron Co. v. Chesapeake & 
O. Ry. Co., .... I. C. C. ...., 9-2-59, Commission. 


13. Pleading 


13.1 Complaints 
18.14 Statement of Claim 


13.14 In application of General Rules of Practice, Commission looks 
primarily to substance rather than form. 68 I. C. C. 118. However, it is 
essential that complaint contains sufficient information so as to inform 
defendants of nature of claims presented. 291 1.C. C. 357, 358. No. $2279, 
Belle City Malleable Iron Co. v. Chesapeake & O. Ry. Co., .... 1. C. C 
9-2-59, Commission. 
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15. Parties 


15.0 Necessary Parties 
15.08 Applicants 


15.03 Approval of transaction is on basis of direct ownership of stock 
by individual applicants. Accordingly, Transportation is not necessary party 
applicant and application will be dismissed to extent it joins therein. 
MC-F-7047, Mueller Transit Co.—Pur.—Minnesota-Wisconsin Transit, Inc., 
9-15-59, Div. 4. 


15.2 Joinder, Substitution or Severance 
15.21 Substitution 


15.21 It will be necessary in all then pending sec. 5 proceedings, for 
Freight Lines and parent company to file petitions for substitution of former 
as party applicant in lieu of Washington corporation, and for addition of 
parent company as applicant. MOC-F-7000, Consolidated Freight Lines, Inc. 
(Del. Corp.)—Consolidation—Consolidated Freightways, Inc. (Wash. Corp.) 
& Sea-Van Exp., Ltd. (Brit. Col. Corp.), .... M.C. C. ...., 9-8-59, Div. 4. 


16. Proof 


16.0 Generally 
16.05 Presumptions 


16.05 It was not until recent years that export market became im- 
portant, and no conclusive presumption is raised from long continued use 
as to lawfulness of rate differential. Relevant facts and circumstances can 
and do change in interim. I & S 7109, Coal—Clearfield Group to Phila- 
delphia for Export, ....I.C.C. ...., 9-3-59, Div. 3. 


16.2 Burden of Proof 
16.20 Generally 


16.20 Statutory burden of proof is upon respondents to show that 
proposed rate is just and reasonable. Since they made no attempt to bear 
this burden, this rate has not been shown to be just and reasonable. 


$1.77 rate under investigation in embraced proceeding was in effect 
when that proceeding was instituted. There is no statutory burden of proof 
upon respondents in respect of this rate. Thus, since no evidence was 
introduced in opposition to this rate, it has not been shown to be unlawful. 
1 & S M-11991, Bed Frames—Cleveland to Dallas, ....1I.C.C. ...., 9-3-59, 
Div. 3. 


16.20 Burden of proof would be controlling of decision on merits only 
if no substantial evidence were adduced or if evidence were equally bal- 
anced; and regardless of where burden of proof lies, carrier subject to 
regulation by Commission is expected to aid in disposition of proceeding 
to which it is a party by making available all pertinent facts within its 
knowledge. 307 I. C. C. 59. F. D. 20609, Chicago & N. W. Ry. Co.— 
Discontinuance of Service—Chicago-Waukegan-Milwaukee, 9-10-59, Div. 4. 

16.20 Seemingly contradictory finding was due to fact that burden 
of proof differed with respect to respective parties. Sec. 403(f) of Act, 
under which Texas Shippers’ rates were investigated, has no provision re- 
garding burden of proof, but secs. 406(e) and 216(g) under which re- 
mainder of rates were investigated, places on respondents burden of showing 
that proposed changed rates are just ~ reasonable. No. 32012, Class 
Rates—Chicago, Ill. to Texas, .... I. C. C. ...., 9-2-59, Div. 2. 

16.20 Regardless of where burden of proof lies, carrier subject to 
regulation by Commission is expected to aid in disposition of proceeding to 
which it is party by making available all pertinent facts within its knowl- 
edge. 307 I. C. C. 59. F. D. 20607, Wabash R. Co.—Discontinuance of 
Service—Moberly, Mo.-Des Moines, Iowa, .... I. C. C. ...., 9-18-59, Div. 4. 

To Same Effect: 


F. D. 20590, Missouri Pac. R. Co.—Discontinuance of Service—Little 
Rock, Ark.—Alexandria, La., .... I. C. C. ...., 8-20-59, Div. 4. 
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16.21 Complaints 


16.21 In instant proceeding assailed fares are already in effect. There- 
fore, burden is upon complainants to prove their allegations. 297 I. C. C. 
7, 10. No. 32480, State of New Jersey v. Delaware, L. & W. R. Co., .... 
1. ©. GC. «22+, Se, Be. 8. 


16.23 I & S Proceedings 


16.23 These being initial rates, burden of showing unlawfulness rests 
with — No. 32960, Feed—Omaha, Neb. to Stanton & Nodaway, 


DOOR, «os 5. E.G, ccccg Oe ae S 
16.23 Burden of showing proposed rule to be just and reasonable is 
upon respondent. MC-C-2027, Rules on Light & Bulky Articles, .... I. C. C. 


, 8-27-59, Div. 3. 
16.24 General Investigations 


16.24 Regardless of where burden of proof lies, carrier subject to 
regulation by Commission is expected to aid in disposition of proceeding 
to which it is party. F. D. 20590, Missouri Pac. R. Co.—Discontinuance of 
Service—Little Rock, Ark.—Alexandria, La., .... I. C. C. ., 8-20-59, 
Div. 4. 


16.4 Witnesses 
16.40 Competency 


16.40 Since study (No. 3-57 statement of Commission’s cost finding 
section) is based on data which are available to public, computation of costs 
based thereon, to be admissible, does not require detailed knowledge of 


witness. No. 32377, Paper Articles—Bet. Mich., Ohio & Ind., .... I. C. C 
: , 9-1-59, Div. 3. 


16.6 Documents 
16.69 Exhibits 


16.69 Protestants do not question authenticity of figures on exhibit; 
and although data contained in exhibit are not entitled to much weight here 
on issue of public convenience and necessity because it lacks specificity as 
concerns considered points, it constitutes useful background information 
bearing on growth generally of airplane transportation in U. S. and Los 
Angeles, and it was properly admitted in evidence for that purpose. 
MC-117327, Sub 3, Air Cargo Terminals, Inc. Com. Car. App., 8-19-59, Div. 1. 


16.7 Admissibility 


16.75 Hearsay 


16.75 Data relative to number of merchandise cars and average load 
carried in each are based upon loading and unloading reports prepared by 
terminal agents of Missouri Pac. Because latter were prepared in regular 
course of business, they are admissible under sec. 1.79 of General Rules of 
Practice, and it necessarily follows that oral testimony based thereon is 
equally admissible. MC-89723, Subs 4 & 5, Missouri Pac. Freight Transport 
Co.—Removal of Keypoints, .... M. C. C. ...., 9-2-59, Div. 1 


16.8 Degree or Weight of Proof 
16.81 Damages 


16.81 Complainants did not bear charges in excess of those applicable, 
and thus reparation is denied. No. 32535, Cooperative ew g League 
Federation Exchange, Inc. v. Chicago, B. & Q. Me Wy cee De He Oe 
9-11-59, Div. 2. 











NOVEMBER, 1959 191 





17. Hearing 


17.2 Motions 
17.20 Generally 


17.20 Protestants’ statements were filed June 25 and 26, 1959. Re- 
spondent filed its reply July 10, 1959, which was not within ten days as 
specified. Motion is granted. I & S M-12424, Iron or Steel Articles—Bet. 
Points in Colo., Utah & Wyo., .... 1. C. C. ...., 9-2-59, Div. 3. 


17.20 At hearing, defendants moved to dismiss state’s complaint on 
ground that N. J. statutes do not grant express authority to institute pro- 
ceeding of this type. Also, at conclusion of complainants’ evidence, de- 
fendants moved for dismissal on grounds that complainants had not proved 
their allegations and thus had failed to sustain burden of proof. Motions, 
overruled at hearing, were subsequently renewed on brief. No substantial 
right of defendants has been abrogated, and motions are overruled. No. 
ee eee Mg ccc Be Ge Us csccy 

Vv 


17.4 Reception of Evidence 
17.42 Objection 


17.42 Where, as here, it is alleged that proposed rates constitute 
destructive competitive practice and would adversely affect operations of 
competitive carrier or carriers, evidence designed to show adverse effect of 
such rates upon operations of competitive carrier or carriers is relevant 
to issues presented. Accordingly, respondents’ objections to receipt of such 
evidence and correlative motions -* strike are overruled. I & S 6933, 
Lumber—Calif. & Oregon to Calif. & Ariz., oe Be Ge Ge vcccy CRO 
Commission. 


17.48 Nonprejudicial Rulings 


17.48 Counsel for Public Service Comm’n of Mo. and city attorney for 
City of Kirksville, Mo., made a motion that hearing in this proceeding be 
held in Kirksville to accommodate public witnesses. Kirksville is located 
about 66 miles south of Albia, Iowa where hearing was held. Examiner 
denied aforesaid motion for reason that protestants were unable to state 
number of public witnesses, if any, who would testify at Kirksville hearing, 
and because no good reason was shown as to why any witnesses desiring 
to appear could not travel comparatively short distance, 66 miles, to Albia. 
It does not appear that rights of protestants were prejudiced and therefore 
ruling of examiner in denying motion was proper. F. D. 20607, Wabash 
R. Co.—Discontinuance of Service—Moberly, Mo.-Des, Moines, Iowa, .... 
I. C. C. ...., 9-18-59, Div. 4. 


17.49 Waiver of Objections 


17.49 It is true that Maxwell did not file notice of intent to protest 
or formal petition to comply with Commission’s Rules of Practice respecting 
protests and petitions to intervene. However, it orally requested permission 
to intervene at hearing. This request was not opposed by Southern; in fact, 
Maxwell participated fully in proceedings, including extensive cross-examina- 
tion of Southern’s operating witness, without objection by Southern. It is 
clear, therefore, that at hearing Maxwell was considered to be party to 
Southern proceedings and that Southern did not object to such under- 
standing. It cannot now assert surprise. Under circumstances presented, 
Maxwell should be treated as party in Southern proceedings, and latter’s 
motion to strike Maxwell’s exceptions is overruled. MC-109637, Subs 85 
& 88, Southern Tank Lines, Inc. Ext.—Owensboro, Ky., 8-27-59, Div. 1. 
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17.5  Argumentation 
17.51 When Allowable 


17.51 Since no new procedural or substantive issue was raised during 
course of hearing, oral argument would serve no useful purpose in decision- 
making process in this proceeding; and therefore, request for oral argument 
will be denied. F. D. 20609, Chicago & N. W. Ry. Co.—Discontinuance of 
Service—Chicago-Waukegan-Milwaukee, 9-10-59, Div. 4. 


18. Decisions 


18.3 Exceptions 
18.32 Form & Content 


18.32 Applicant submitted affidavit by supporting shipper with his 
exceptions. Rule 1.86 of Commission’s General Rules of Practice prohibits 
filing of letters or documents for consideration in connection with any pro- 
ceeding after close of hearing unless expressly provided for at hearing. In 
view thereof, no consideration will be given to affidavit. MC-118739, 
Vernon Fritz Cont. Car. App., 8-25-59, Div. 1. 


18.35 Defective 


18.35 Exceptions are sufficiently lucid to warrant consideration and 
motion to reject protestants’ exceptions on ground they do not comply with 
Rule 1.96(a) of General Rules of Practice, accordingly, is overruled. MC-F- 
6974, Shein’s Exp.—Pur.—Leo Smith Fwdg. Co., Inc., .... M. C. C. .... 
9-11-59, Div. 4. 


2. FRANCHISES 
20. Generally 


20.0 Jurisdiction 
20.08 Restriction Upon Service 


20.08 Freight Forwarders are not restricted to handling of small 
shipments only, nor does sec. 402(a) of Act limit maximum weight of a 
shipment which may be handled by a forwarder. See sec. 402(a)(5). 
I & S 6993, Forwarder Volume Commodity Rates bet. Chicago & New York, 

.. LC. C. ...., 9-4-59, Commission. 


20.08 Nothing in statute, Commission’s rules and regulations there- 
under, or in petitioner’s certificate bars Commission from giving considera- 
tion to instant petition. MC-89723, Subs * & 5, Missouri Pac. Freight 
Transport Co.—Removal of Keypoints, ben » © G....009 Boe-we, Gee. i. 


20.2 Administrative pond 
20.22 Limited Term Certificates & Permits 


20.22 Grant here will be limited in point of time to a period expiring 
five years from effective date of certificate for reasons set forth in 64 M. C. C. 
299. MC-103435, Sub 82, Buckingham Transp., Inc. Ext.—Explosives, 
8-20-59, Div. 1. 


20.22 Admittedly, some of blasting supplies for transportation of 
which applicant herein is seeking authority (such as safety fuses), are 
within category of explosives. Furthermore, commodities here considered 
will always move in combined loads with explosives. Commission would be 
remiss in fulfilling obligation to promote public safety if it ignored hazardous 
nature of commodities here concerned and danger of transporting them 
without adequate policing, which necessarily includes opportunity for full 
review of applicant’s safety practices at least every five years. Accordingly, 
for reasons stated in 64 M. C. C. 299, findings will impose five-year limita- 
tion on permit herein authorized. MC-48218, Sub 17, C. E. Lizza, Inc. Ext. 
—Oxidizing Materials, .... M. C. C. .... , o- 21-59, Div. 1. 
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20.22 Reasons for issuing limited term certificates to motor carriers 
transporting dangerous explosives were discussed by Commission in 64 
M. C. C. 299, wherein it indicated that public interest could best be served 
if Commission were able periodically to review carrier’s safety record. 
Accordingly, it concluded that unlimited grants of authority should not be 
issued for transportation of explosives. Following this decision it has been 
policy to limit certificates to transport dangerous explosives to five-year 
—— MC-8948, Subs 44 & 46, Western Truck Lines, Ltd. Ext.—Explosives, 

oe B.. GG. 2 cc cg HRBOS, Dee, i. 


20.3 Conflicting Applications 
20.30 Generally 


20.30 Public convenience and necessity is not property of any par- 
ticular applicant, and it is Commission’s function to determine which appli- 
cant shall receive grant of additional authority. MC-109637, Subs 85 & 88, 
Southern Tank Lines, Inc. Ext.—Owensboro, Ky., 8-27-59, Div. 1. 


20.4 Prescriptive (Grandfather) 
20.40 Requisite Proof 


20.40 Grandfather rights granted by Congress apply only to bona fide 
operation in transportation of property, for compensation by motor vehicle, 
which property was made subject to provisions of part II of Act by amend- 
ment. This record does not disclose that respondents herein have any 
authority to transport coffee beans, other than green. I & S M-12198, Coffee 
Beans other than Green—Poole’s Drayage Co., .... I. C. C. ...., 9-4-59, 
Div. 3. 


20.5 Modification of Grandfather Authority 
20.54 Commodities Authorized 


20.54 Grandfather rights granted by Congress in connection with 
amendment of sec. 203(b)(6) of Act apply only to such commodities which 
were exempt, but which are made subject to economic regulations of part II 
of Act by amendment. Nonexempt status of citrus fruit juice was not 
changed by amendment. Thus, respondent has no grandfather rights to 
transport this commodity. I & S M-12143, Citrus Fruit Juice—Fla. & Texas 
to Central & Midwest Territory, .... I. C. C. ...., 9-11-59, Div. 3. 


21. Nature & Extent of Operations 


21.0 Generally 
21.02 Duplication—Generally 


21.02 Insofar as applicant now holds authority which duplicates grant 
of authority hereinafter described, latter authority will be made subject to 
condition that to extent it duplicates applicant’s existing authority it shall 
not be construed as conferring more than one operating right. MC-105902, 
Sub 10, Penn Yan Exp. Inc. Ext.—Baby Foods & Baby Supplies, 8-27-59, 
Div. 1. 


21.02 Authority granted herein, to extent it duplicates any now held 
by applicant, shall not be construed as conferring more than one operating 
right. MC-63562, Sub 32, Northern Pac. Transport Co. Ext.—Pacific Coast 
Points, .... M. C. C. ...., 8-26-59, Div. 1. 


21.1 Type of Operation 


21.11 Common Carrier 


21.11 Fact that applicant intends to operate as a contract carrier as 
defined in sec. 203(a)(15) of Act by confining its service exclusively to 
supporting shipper does not of itself make actual transportation service 
proposed materially different from that provided by existing common car- 
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riers; nor does it necessarily follow that common carrier, which must render 
service to other shippers, cannot provide this shipper with reasonably ade- 
quate transport service. MC-117409, Arnold Princl Cont. Car. App., 8-17-59, 
Div. 1. 


21.14 Forwarder 


21.14 Aside from question of whether trailers when loaded upon 
flatcars are instrumentalities or containers, there is no contention that 
ordinary shipper may not furnish trailers under plan III rates, and they 
likewise may be furnished by forwarders. In 293 I. C. C. 93, 107, Commis- 
sion stated that in its relation with carriers by railroad, freight forwarder 
is in many, perhaps, most, respects a shipper, citing 336 U. S. 465, 468. 
Moreover, it appears that prohibition in sec. 418 against use of instrumen- 
talities or services of carriers, other than common carriers, was designed 
to prevent forwarders from using contract carriers. In 8 M. C. C. 211, 227, 
Commission expressed view that freight forwarders could not lawfully ship 
by contract carriers, and in enacting sec. 418 Congress adopted this view. 
I & S 6993, Forwarder Volume Commodity Rates bet. Chicago & New York, 

-. IC. C. ...., 9-4-59, Commission. 


21.2 Dual Operations 
21.22 Common & Contract 


21.22 Approval of dual operations at this time should not be construed 
as any waiver of Commission’s right to reconsider this issue at any future 
date should present facts change so as to bring about improper competitive 
situation or result in improper discrimination or preference; and permit 
issued this applicant will be subject to condition which will reserve jurisdic- 
tion in this matter. MC-49868, Sub 76, ‘a Auto Transit, Inc. Ext.— 
General Motors Willow Run Plant, . . CC. ...., 8-18-59, Div. 1. 


21.22 In view of different tl mentee herein, proposed 
operation would not be competitive with contract carrier operations of 
applicant’s affiliate since different class of shippers would be served. Dual 
operations, therefore, will be consistent with public interest and National 
Transportation Policy. MC-104340, Sub 135, Leaman Transp. Co., Inc. Ext. 
—St. Marys, W. Va., 9-4-59, Div. 1. 


21.22 Although applicant holds permit authorizing transportation of 
glass bottles from and to points involving certain of states here involved, 
such Operations would not be competitive with grant of common carrier 
authority herein, since different class of shippers would be served. Possi- 
bility of discriminatory practices resulting from holding of authority to 
perform dual operations, therefore, is remote, and existing situation will not 
be aggravated by considered extension so as to require disapproval under 
provisions of sec. 210 of Act. MOC-117427, Sub 3, G. G. Parsons Ext.— 
Lumber, 9-16-59, Div. 1. 


21.4 Joinder of Authority 
21.42 Restrictions 


21.42 No real need is shown for proposed service from or to points on 
applicant’s presently authorized routes except as hereinafter indicated in 
findings. Imposition of restriction against tacking or joinder thereof with 
authority granted herein, to extent indicated in findings is warranted in 
circumstances. MC-200, Sub 198, Riss & Co., Inc. Ext.—Explosives, 8-17-59, 
Div. 1. 


21.42 Justification for restrictions is more properly issue for related 
sec. 207 proceeding and need not be further considered herein because 
contract carrier authority of itself does not authorize tacking. MC-111326, 
Sub 6, Warren Transport, Inc. Ext.—Commodities, .... M. C. C. ...., 
8-27-59, Div. 1. 
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21.5 Points Authorized 
21.50 Generally 


21.50 In number of recent decisions Commission has indicated that 
filing of applications with reference to mileage radii about given point should 
be avoided. Instead, some definite boundary description should be em- 
ployed. 78 M. C. C. 157. With this in view applicant amended its applica- 
tion to indicate definite geographic areas. However, because of fact that 
applicant’s existing authority contains mileage description about N. Y. C., 
it is clear that territorial description here should for sake of uniformity 
follow language of existing authority, and findings are so phrased. MC- 
105902, Sub 10, Penn Yan Exp. Inc. Ext.—Baby Foods & Baby Supplies, 
8-27-59, Div. 1. 


21.54 Specified Plants 


21.54 Applicant proposes restriction to plant and warehouse sites of 
shipper. Commission is reluctant to impose this type of restriction in grants 
of authority to motor common carriers in absence of good reason therefor. 
MC-105902, Sub 10, Penn Yan Exp. Inc. Ext.—Baby Foods & Baby Supplies, 
8-27-59, Div. 1. 


21.54 Supporting evidence fairly establishes need for service from 
plant site to considered territory, except Ky. MC-109637, Subs 85 & 88, 
Southern Tank Lines, Inc. Ext.—Owensboro, Ky., 8-27-59, Div. 1. 


21.57 Commercial Zone Formula 


21.57 Commercial zone of Pocatello, computed by mileage formula, 
extends four miles beyond its city limits. MC-115504, Sub 12, Kenison 
Trucking, Inc. Ext.—Don, Idaho, 9-21-59, Div. 1. 


21.7 Service Authorized 
21.72 Kind of Shipment 


21.72 Shipments which have been rejected by consignee because of 
damage in transit or for any other reasons, may be returned to their re- 
spective origins by carrier having them in its possession without specific 
authority. However, shipments which have once been accepted by consignee 
and which consignee later desires for any reason to return (reship) to 
original consignor, may not be transported on return without authority. 
Shipper’s so-called rejected shipments fall into latter category and there is 
sufficient evidence to warrant finding of need for applicant’s service in 
return movement of such shipments. MC-105902, Sub 10, Penn Yan Exp. 
Inc. Ext—Baby Foods & Baby Supplies, 8-27-59, Div. 1. 


21.72 When single shipping package consists of bundled or aggra- 
gated commodities, individual item which is aggregated rather than com- 
plete package must require use of special equipment in order for its trans- 
portation to be within province of heavy hauler. 61 M. C. C. 783, 791. 
Otherwise, there would hardly be any end to which practice of aggregation 
might permit heavy hauler to invade general commodity field, contrary to 
public interest and contrary to clear purport of its operating authority. An 
exception to this rule of extremely limited scope has been recognized in case 
of commodities which because of their inherent nature require aggregation 
for purposes of protection or otherwise. In 64 M. C. C. 443, thin sheets of 
steel were found to be such commodity. This exception does not apply when 
aggregation is solely for purposes of convenience and economy. 


Considered feed materials in granular form are not commodities whose 
transportation requires special equipment because of their size or weight. 
MC-30980, Sub 5, Chas. A. Tarantola Ext.—Radioactive Materials, ‘ 
M. C. C. ...., 8-19-59, Div. 1. 
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21.76 Transportation of Motor Vehicles by Rail or Water 

21.76 In addition to requirements of Post Office Dept. for three- 
wheeled mailsters, record establishes definite need for motor carrier service 
to transport uncrated two-wheeled and three-wheeled property and pas- 
senger-carrying automotive vehicles from Lincoln to dealers and distributors 
at all points in continental U. S. except Alaska. In view of nature of ve- 
hicles, limitation to initial movements, or truckaway service, is neither 
appropriate nor necessary. Compare 64 M. C. C. 203. MC-2230, Sub 9, 
Mack’s Transport Service, Inc. Ext.—3-Wheeled Vehicles, .... M.C.C. ...., 
8-19-59, Div. 1. 


21.78 Substituted Service 


21.78 Operations which petitioner proposes to conduct through 
Hearne-Valley Jctn. would not be subordinated to rail service but would 
become essentially same as that provided by common carriers by motor 
vehicle. To this extent, therefore, petition will be denied. MC-89723, Subs 
4 & 5, Missouri Pac. Freight Transport Co.—Removal of Keypoints, .... 
B.C. ©. .. 205 Onmee, DEF. i. 


21.87 Pasco is important division and breakbulk point on Railway’s 
system situated about 146 miles from Spokane and 236 miles from Seattle. 
Its elimination as a keypoint would permit applicant to perform all-truck- 
movements for virtually entire length of State of Washington in direct com- 
petition with large and important motor carriers. All-truck-movements be- 
tween Spokane and points in Yakima Valley which would then be possible 
would be so long as to remove them from realm of legitimate substituted 
motor for rail service. Therefore, Pasco should be designated as a keypoint. 


An applicant for substituted motor-for-rail authority should receive 
grant as broad, from commodity standpoint, as L.C.L. service rendered by 
parent railroad. 41 M. C. C. 469, 471. MC-63562, Sub 32, Northern Pac. 
Transport Co. Ext.—Pacific Coast Points, .... M.C.C. ...., 8-26-59, Div. 1. 


22. Commodity Authority 


22.2 Animals & Rough Products 
22.29 All Other 


22.29 In addition, as in 53 M. C. C. 223, authority should be granted 
to transport, along with pigeons, supplies and equipment used in their care. 
No authority is required to transport employees of applicant who will assist 
in care of birds. MC-118438, M. O. Cordeiro Com. Car. App., 9-16-59, Div. 1. 


22.6 Industrial Manufactures 
22.60 Generally 


22.60 Powdered iron is relatively new form of iron consisting of 97 
percent iron and three percent binder material of an undisclosed nature. 
It is generally shipped in containers and must be fabricated prior to as- 
sembly into a motor vehicle. Considering fact that it is almost 100 percent 
iron in unfinished state, conclusion is warranted that powdered iron is metal 
or metal product and it also is iron or steel article as those terms are used 
in considered certificates. 


Although remaining items are composed chiefly of metal, in course of 
manufacture each has been transformed into composite article which has 
name, character, and use separate and distinct from various metal com- 
ponents which when combined make up finished article. See 52 M. C. C. 
391. In each instance, finished product is universally known as spark coil, 
distributor, spark plug, electric switch, pump, electric motor, generator, and 
carburetor and they are referred to as such in industry. Accordingly, these 
articles are not included in terms ‘‘metal,’’ ‘‘metal products’ and “iron and 
steel articles’’ as those terms are used in considered certificates. MC-8958, 
Youngstown Cartage Co.—Interpretation of Ctfe, .... M. C. C. ...., 8-24- 
59, Div. 1. 
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22.7 Machinery, Equipment, Implements & Appliances 
22.70 Generally 


22.70 Term ‘‘machinery” has generally accepted trade and industry 
meaning which is narrower, commoditywise, than its academic definition. 
54 M. C. C. 447, as affirmed in 109 F. Supp. 807. Transportation equipment, 
including parts thereof, has been traditionally treated as a class by itself 
apart from “machinery” and is generally identified and classified under 
nomenclature of particular groupings involved, such as motor vehicles, air- 
craft, boats, or railway equipment. 52 M. C. C. 29. In 54 M. C. C. 447, 
it was stated that “An automobile is not within term ‘machinery’ as that 
term is used in defendant’s certificate, nor are parts, equipment and acces- 
sories of an automobile, ‘machinery parts.’’’ Thus, because it is apparent 
that particular commodities here under consideration are, in fact, automobile 
parts, which have no use or purpose apart from their ultimate assembly into 
motor vehicle, it follows that they are not included in general category of 
“machinery” as that term is generally understood in transportation parlance. 
MC-8958, Youngstown Cartage Co.—Interpretation of Ctfe, .... M. C. C. 
«eee, 8-24-59, Div. 1. 


22.8 Necessaries 
22.81 Manufactured Foods 


22.81 Frozen pies and baby foods are types of commodities embraced 
within description, ‘“‘foodstuffs, raw and manufactured.” MC-118282, Sub 1, 
Theo. V. Fall Com. Car. App., 8-27-59, Div. 1. 


22.82 Canned or Preserved Foods 


22.82 Supporting shipper manufactures canned baby foods, and in 
addition, various cereal preparations, teething biscuits, and cookies, which 
are not packed in hermetically sealed containers. Latter commodities do not 
fall within commodity description ‘‘canned goods.” 61 M. C. C. 315. 
MC-105902, Sub 10, Penn Yan Exp. Inc. Ext.—Baby Foods & Baby Supplies, 
8-27-59, Div. 1. 


22.84 Beverages 


22.84 Applicant excepts wine and vinegar from application; however, 
vinegar is not considered to be either alcoholic beverage or spirit; and it 
will, therefore, not be specifically excluded from grant herein. MOC-92983, 
Sub 346, Eldon Miller, Inc. Ext.—Mich., 9-16-59, Div. 1. 


23. Qualification of Applicant & Providence of Operation 


23.1 Financial Condition 
23.10 Requisite Proof 


23.10 There is nothing in record to indicate that applicant is under 
any financial disability or that it has ever failed to meet its obligations. Fact 
of its continued successful operations goes far to negate any adverse in- 
ferences as to its fitness because of temporary imbalance between its current 
assets and current liabilities. MC-107409, Sub 18, Ratliff & Ratliff, Inc. 
Ext.—Brick & Related Articles, 8-14-59, Div. 1. 


23.2 Providence of Operation 
23.20 Generally 


23.20 Protestants attack economic feasibility of applicant’s operation 
over involved service routes, and applicant has submitted no evidence show- 
ing that such operations have been self-sustaining. However, applicant has 
operated over these routes for over ten years, and protestants have made no 
convincing showing to substantiate their charge that these operations are 
economically unfeasible. MC-69281, Sub 36, Davidson Transfer & Storage 
Co. Ext.—Alternate Routes, .... M. C. C. ...., 8-18-59, Div. 1. 
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23.3 Facilities & Equipment 
23.30 Generally 


23.30 Considered traffic will move in equipment and over routes al- 
ready operated in intrastate commerce and railroad sponsoring new opera- 
tion is clearly capable of supporting such operation without jeopardizing 
its or petitioner’s ability to serve public. 33 M. C. C. 759. In circumstances, 
applicant is fit and able, financially and otherwise, properly to conduct opera- 
tion hereafter authorized. MC-89723, Subs 4 & 5, Missouri Pac. Freight 
Transport Co.—Removal of Keypoints, .... M. C. C. ...., 9-2-59, Div. 1. 


23.6 Unauthorized Operations 
23.60 Generally 


23.60 Applicants’ disregard for requirements of Act precludes finding 
of fitness to conduct proposed services. Careful analysis of testimony shows 
consistent pattern of irregularities which, from its very repetitiveness, sug- 
gests strongly wilful defiance of Commission’ s rules and regulations. MC- 
117729, Haywood Trucking Co. Cont. Car. App., .... M. C. C. ...., 9-17-59, 
Div. 1. 


23.62 Good Faith 


23.62 Applicant’s wilful and deliberate performance of unauthorized 
operations and his contumacious flouting of provisions of Act warrant con- 
clusion that he is not fit properly to conduct proposed operation, and that 
nee ee should be denied. MC-117629, Wm. J. Carty Com. Car. App., 

« M. OC. GC. 2.00, 8-BI-S9, Div. 1. 


en Although it is true that record fails to show whether some of 
shipments did move through gateway, at same time evidence does not show 
that applicant’s operations were other than in good faith. MC-114273, Sub 
4, Cedar Rapids Steel Transp., Inc. Ext.—Elimination of Gateway, 8-17-59, 
Div. 1. 


23.7 Past Violation of Laws or Regulations 
23.71 Safety 


23.71 Commission, in 72 M. C. C. 659, found that applicant herein 
has violated and was at that time violating provisions of our motor carrier 
safety regulations and entered an order requiring applicant to cease and 
desist from such violations and to relieve and thereafter maintain com- 
Ppliance with such regulations. In circumstances, it would be inappropriate 
to make finding of fitness here. MC-200, Sub 198, Riss & Co., Inc. Ext.— 
Explosives, 8-17-59, Div. 1. 

23.71 In 77M. C. C. 559, applicant found not presently in compliance 
with Commission’s Motor Carrier Safety Regulations relative to qualifications 
and maximum hours of service of employees and safety of operation of 
equipment and order entered requiring it to cease and desist from all viola- 
tions of such regulations and to achieve and thereafter continuously main- 
tain such compliance held open for such further proceedings as may be 
warranted. In circumstances, findings here, therefore, will concern only 
extent of need established for proposed operations and this proceeding shall 
be held open for further consideration of question of applicant’s fitness, after 
final disposition of MC-C-2141. MC-95540, Sub 282, Watkins Motor Lines, 
Inc. Ext.—Bartow, Fla., .... M. C. C. ...., 8-11-59, Commission. 


24. Need for Proposed Operation 
24.0 Generally 
24.01 Requisite Proof 


24.01 In proceedings of this nature, it is incumbent upon applicant to 
establish by convincing evidence that there is public need for proposed 
service, and that existing carriers are unable or unwilling to provide such 
service. MOC-115322, Sub 10, J. M. Blythe Ext.—Conn., 9-16-59, Div. 1. 
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24.01 Public interest and National Transportation Policy will be best 
served by allowing existing carriers opportunity to demonstrate, within scope 
of their respective operating authorities, their ability to meet supporting 
shipper’s future asphalt and road oil transportation requirements. MO- 
112893, Sub 12, Bulk Transport Co. Ext.—Dubuque, Iowa, 9-16-59, Div. 1. 


24.01 Before granting authority to engage in motor carrier operations, 
Commission must find that applicant is fit, financially and otherwise, prop- 
erly to conduct proposed operation. MC-117629, Wm. J. Carty Com. Car. 
App., .... M.C. C. ...., 8-27-59, Div. 1. 


24.01 Supporting shipper admits that certain protestants have been 
providing satisfactory service, but it desires services of additional carrier in 
event labor dispute should disrupt services of existing carriers or increase in 
business would require services of another carrier. Such requirements are 
purely speculative and do not establish required showing of substantial need 
for additional service. MC-17002, Sub 19, Case Driveway, Inc. Ext.—Iron 
& Steel Articles, 9-21-59, Div. 1. 


24.01 Burden is upon applicants to demonstrate that they are fit to 
perform proposed service. MC-117729, Haywood Trucking Co. Cont. Car. 
BOs «-s + Mee GC. G. 20-009 Skee, Eee. i. 


24.01 It is incumbent on Commission before authorizing new service 
to be reasonably certain that genuine public need exists for such operation 
which cannot be met adequately by existing transportation facilities. MC- 
116846, Sub 1, Benjamin Keene Com. Car. App.—Baltimore City & Anne 
Arundel County, Md., 9-15-59, Div. 1. 


24.01 There is no real or actual difference whether matter is regarded 
as an application for additional authority or as petition to modify existing 
restriction in manner to enlarge authority. Under either approach, petitioner 
still has burden of proving that present and future public convenience and 
necessity actually require specific service proposed as well as all of other 
requirements of sec. 207 of Act, including fitness to conduct proposed opera- 
tions. 73 M. C. C. 345, 348. MC-89723, Subs 4 & 5, Missouri Pac. Freight 
Transport Co.—Removal of Keypoints, .... M. C. C. oeee, 9-2-59, Div. 1. 


24.01 It is incumbent upon applicant in this type of preceding, among 
other things, to establish by competent evidence that motor carriers serving 
area sought are either unwilling or unable to provide reasonably satisfactory 
service. MC-103993, Sub 115, Morgan Drive-Away, Inc. Ext.—Points in Md. 
8-19-59, Div. 1. 

To Same Effect: 

MC-112330, Sub 3, A. G. Ogden Ext.—Strang, Texas, 8-25-59, Div. 1. 


24.01 Burden of proof is upon applicant to establish public demand or 
need for proposed service which existing carriers are unable or unwilling 
to meet. While it is recognized that evidence of present or future need for 
transportation of house trailers in secondary movements is difficult to obtain 
because of nonrepetitive character of traffic, nevertheless, some showing 
must be made that existing carriers cannot or are not adequately serving 
public. No such showing has been made. MC-117600, H. A. Polk Com. Car. 
App., 9-21-59, Div. 1. 


24.01 Applicants have burden of establishing by clear and convincing 
evidence that available carriers cannot or will not meet substantial public 
“—s or need. MO-102129, Sub 3, Arthur & John Queen Ext.—Md., 

~ © OC. ..6, asoe, er. i. 


24.01 Although Central and Great Southern have not, in last few 
years, attempted to compete with one another to provide regularly sched- 
uled refrigerated service, either one or other has provided, and Central does 
now provide, such service. In circumstances, need for additional carrier 
in field has not been shown. MC-107515, Sub 290, Refrigerated Transport 
Co., Inc. Ext.—Candy to Fla., 8-27-59, Div. 1. 
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24.03 Contract Carriage 


24.03 Sec. 209(b) of Act, as amended, requires Commission, in de- 
termining whether to grant contract-carrier authority, to consider, inter alia, 
nature of service proposed, effect which grant would have upon service of 
protecting carriers, and effect which denial would have upon applicant and 
supporting shipper. 


Applicant has failed to prove that existing service is normally inade- 
quate for shipper’s needs in any material respect. In circumstances, ap- 
plication should be denied. MC-117851, J. R. Cheeseman Cont. Car. App., 

- M.C. C. ...., 8-25-59, Div. 1. 


24.03 Service of motor common carriers, such as protestants, specializ- 
ing in transportation service for automobile industry, could meet some of 
shipper’s needs, and operations of these protestants and their ability to 
render satisfactory service must be considered in determining instant appli- 
cation. 


One of matters to be considered in determining whether granting of 
contract carrier permit would be consistent with public interest and National 
Transportation Policy is effect denial would have upon supporting shipper 
and “the changing character” of shipper’s requirements. MC-49368, Sub 76, 
Complete Auto Transit, Inc. Ext.—General Motors Willow Run Plant, .... 
=. ©. C. ..2, S8S-68, Div. 1. 


24.03 Willingness and ability of opposing carriers to provide needed 
service are proper subjects for consideration in determining whether or not 
grant of a permit would be consistent with public interest and National 
Transportation Policy. MC-118485, R. L. Windsor Cont. Car. App., 

M. C. C. ...., 8-31-59, Div. 1. 


24.03 In determining whether or not application for contract-carrier 
authority should be granted Commission must consider, inter alia, number 
of shippers to be served by applicant, nature of service proposed, effect 
which granting permit would have upon service of opposing carriers, effect 
which denying permit would have upon applicant and its supporting shipper, 
and changing character of shipper’s requirements. MC-113642, Sub 7, J. L 
Winn, Jr. Ext.—Asphalt, 8-26-59, Div. 1. 


24.1 Patron Need 
24.10 Requisite Proof 


24.10 Public convenience and necessity is not shown by evidence of 
need that is speculative in nature, and proof that emergency situations will 
arise provides insufficient basis for grant of permanent authority. MC- 
112893, Sub 12, Bulk Transport Co. Ext.—Dubuque, Iowa, 9-16-59, Div. 1. 

24.10 Evidence establishes need for transportation of cement in bags, 
but only to points at which consignees engage in business, as these destina- 
tions are not sufficiently representative to justify grant to entire proposed 
destination territory. MC-58212, Sub 16, Maas Transport, Inc. Ext.—Wyo. 
& Neb., 9-9-59, Div. 1. 

24.10 It is evident that these manufacturers, supporting shippers 
herein, have real interest in movement of traffic, not only because of their 
very proximity to its point of origin but also because of industry practice 
of supplier routing traffic. Whether or not they or consignees pay freight 
charges in every instance is immaterial in these circumstances. Moreover, 
inherent difficulties in attempting to produce consignees as witnesses are 
recognized because they are changing constantly and also because shippers 
are competing for sales among them with other manufacturers of similar 
products. MC-107409, Sub 18, Ratliff & Ratliff, Inc. Ext.—Brick & Related 
Articles, 8-14-59, Div. 1. 


24.10 There is no need for transportation of all chemicals because 
shipper has no present plans to expand production to any liquid commodities 
other than two types of latices specifically named by it. MC-109637, Subs 
85 & 88, Southern Tank Lines, Inc. Ext.—Owensboro, Ky., 8-27-59, Div. 1. 














NOVEMBER, 1959 201 





24.10 Application was filed and prosecuted by applicant in alternative 
status of either contract or common carrier. Giving due consideration to 
fact that burden of proof differs somewhat depending upon whether common 
or contract authority is involved, it is nevertheless essential, in either type 
of proceeding, that definite and substantial need be shown to exist for pro- 
posal before any authority ultimately may be granted. MO-59310, Sub 50, 
Sprout & Davis, Inc. Ext.—Asphalt Emulsion, .... M. C. C. ...., 8-18-59, 
Div. 1. 


24.11 Preference or Desire 


24.11 In absence of proof of material deficiencies in services of op- 
posing carriers, mere preference of shipper for proposed service does not 
afford sufficient basis upon which to predicate grant of operating authority. 
MC-41406, Sub 4, J. Artim & Sons, Inc. Ext.—Gary Plant, 8-20-59, Div. 1. 


24.11 In absence of proof here of any material deficiency in available 
service, shippers’ mere desire for service of additional carrier is insufficient 
basis for grant of authority. MO-39606, Sub 4, Enterprise Exp. & Truck- 
men, Inc. Ext.—Middle West, 8-18-59, Div. 1. 


24.11 Personal preference and fact that protestants in past have not 
handled traffic to any great extent are not substitutes for clear showing that 
proposed operation is required by present or future public convenience and 
necessity. MOC-102129, Sub 3, Arthur & John Queen Ext.—Md., 

Mm. OU. ©. ..cc9 Geaeee, Bev... 


24.11 Mere preference for services of applicant does not constitute 
sufficient basis for grant of requested authority. MC-59014, Sub 17, Tallant 
Transfer Co., Inc. Ext.—Specified Commodities, 8-18-59, Div. 1. 


24.13 Use of Existing Carriers 


24.13 Since available services admittedly have not been used, there is 
no justification on evidence for granting authority to transport cement in 
bulk. MC-58212, Sub 16, Maas Transport, Inc. Ext.—Wyo. & Neb., 9-9-59, 
Div. 1. 


24.13 Shipper has not tested or used services of any of existing rail 
or motor carriers, although admittedly available, and was unable to estimate 
volume of its traffic that would move by rail or by motor carrier. It, there- 
fore, is not in position to claim that additional service is required nor that 
facilities of existing carriers are inadequate to meet its transportation needs. 
MC-107496, Sub 118, Ruan Transport Corp. Ext.—Chemicals 
..+.-, 8-18-59, Div. 1. 


24.13 Supporting shippers have neither investigated nor used all or 
most of available service and hence are not in position to claim any real 
inadequacies relative thereto. MOC-110193, Sub 33, Safeway Truck Lines, 
Inc. Ext.—North Grosvenordale, 9-1-59, Commission. 


24.14 Proximity of Carrier Terminals 


24.14 Hatch’s nearest terminal to Los Angeles is located at Woods 
Cross; however, inasmuch as Hatch is an experienced operator in field of 
tank vehicle transportation and presently conducts operations in Calif., dis- 
tance of its nearest terminal from point where traffic will originate will not 
prevent this carrier from rendering reasonably adequate service. MC- 
109584, Sub 51, Arizona Pacific Tank Lines Ext.—Water, 8-19-59, Div. 1. 


24.14 Mere desire of applicant to perform considered service or that 
of supporting witnesses to have available locally based motor carrier service 
is insufficient basis upon which to predicate grant of operating authority. 
MC-117600, H. A. Polk Com. Car. App., 9-21-59, Div. 1. 


24.14 Fact that Petroleum Transport’s terminals at Milwaukee and 
Madison are located some distance from involved origin is not sufficient 
reason to warrant finding of inadequacy of this carrier’s service, especially 
in view of its present service to supporting shipper. MCO-117409, Arnold 
Princl Cont. Car. App., 8-17-59, Div. 1. 


*- 
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24.15 Enlarged Patron Market 


24.15 Shipper’s plans for expanding its markets depend upon its hav- 
ing available service of motor carrier which can render rapid, on-call service 
to variety of locations. Granted. MC-117571, L. L. Allen Com. Car. App., 
8-21-59, Div. 1. 

24.15 Commodities involved are of relatively recent development and 
are enjoying rapidly expanding market throughout proposed destination 
territory. Accordingly, authority granted herein should be sufficiently broad 
to permit service which will meet supporting shippers’ present and future 
transportation requirements. MC-118282, Sub 1, Theo. V. Fall Com. Car. 
App., 8-27-59, Div. 1. 


24.15 Found that shippers’ increase in traffic throughout more ex- 
tensive sales territory would justify authorization of additional motor car- 
rier services. MO-111159, Sub 44, Miller Petroleum Transporters, Ltd. 
Ext.—Petroleum Products from Points in Shelby County, Tenn., 

M. C. C. ...., 9-11-59, Commission. 


24.15 Shingers are entitled to availability of authorized motor service 
in order to expand their trade areas consonant with growing trend to motor 
deliveries; and applicant should be authorized to provide service to points 


in states not served by opposing carriers. MC-117427, Sub 8, G. G. Parsons 
Ext.—Lumber, 9-16-59, Div. 1. 


24.2 Traffic Available 
24.22 Potentially 


24.22 It is apparent from evidence that volume of potential traffic 
and its destination are not matters of speculation but that they are based 
on shipper’s past production and sales experience, and on realistic, informed 
appraisal of market. MC-110525, Sub 358, Chemical Tank Lines, Inc. Ext. 
—Liquid Caustics, 8-18-59, Div. 1. 


24.24 Contingently or Speculatively 


24.24 Evidence relating to need for service to Muscatine is highly 
speculative and, therefore, no authority will be granted to serve that point. 
MC-92988, Sub 346, Eldon Miller, Inc. Ext.—Mich., 9-16-59, Div. 1. 

24.24 Plants at two points do not use petroleum coke now, and record 
fails to indicate when or if they will be converted to use of such fuel. Evi- 
dence such as this is too conjectural to warrant grant of authority. MO- 
110541, Sub 4, M. E. Yoder Ext.—Delaware City, Del., 8-27-59, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 
24.80 Generally 


24.30 Rates are not controlling in proceedings such as this, where 
ultimate issue is whether public convenience and necessity require proposed 
operation. MO-102129, Sub 8, Arthur & John Queen Ext.—Md., 
M. C. C. ...., 8-17-59, Div. 1. 


24.4 Adequacy of Facilities 
24.44 Tank-Truck Equipment 


24.44 There appears to be no justification for finding existing carrier’s 
service inadequate because of its failure to furnish equipment on one oc- 


casion more than two years prior to hearing. MC-117409, Arnold Princl 
Cont. Car. App., 8-17-59, Div. 1 


24.45 Flatbed Trailers 


24.45 Operation herein should not be restricted to “Flatbed trailers 
with removable sides,’ though such restriction is acceptable to applicant. 
Flatbed trailers are not special equipment, and since they appear to be most 
logical for use in movement of bricks, there is no apparent reason for any 
such restriction. MC-107409, Sub 18, Ratliff & Ratliff, Inc. Ext.—Brick 
Related Articles, 8-14-59, Div. 1. 
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24.5 Adequate Amount of Service 
24.50 Generally 


24.50 Peak, emergency, or abnormal demand for service, is not suf- 
ficient to warrant granting of additional authority. MC-115822, Sub 10, 
J. M. Blythe Ext.—Conn., 9-16-59, Div. 1. 


24.51 Emergency Shipments 


24.51 Need for service which is dependent on potential emergency 
situations is not sufficient to warrant grant of authority. Such need can be 
satisfied by applicant for temporary authority made at time emergency 
arises. Public interest is not served by granting operating rights in absence 
of definite showing that actual operations would be conducted under those 
rights. MC-109584, Sub 51, Arizona Pacific Tank Lines Ext.—Water, 
8-19-59, Div. 1. 


24.53 Railroad 


24.53 Applicant indicates in its exceptions that it is definitely inter- 
ested in traffic to certain air bases. Although rail service is available to 
such points, these points are entitled to adequate service by motor carrier 
as well as rail service. MC-108435, Sub 82, Buckingham Transp., Inc. Ext. 
—Explosives, 8-20-59, Div. 1. 

24.53 Although rail service is available, regulations prohibit use 
thereof for transportation of explosives to both bases here involved, and in 
effect, renders rail service inadequate to meet their needs. MO-200, Sub 198, 
Riss & Co., Inc. Ext.—Explosives, 8-17-59, Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 In absence of evidence to show willingness and ability, including 
experience and equipment, of certain opposing carriers to transport involved 
commodities, detailed description of their pertinent authorities would serve 
no useful purpose. MC-41406, Sub 4, J. Artim & Sons, Inc.—Gary Plant, 
8-20-59, Div. 1 


24.57 Existence of Contract Carrier Service 


24.57 Capital is contract carrier and Commission has held that shipper 
should not be required to negotiate contract with contract carrier in order 
to obtain needed service. However, contrary conclusion is warranted in case 
such as this, where shipper is presently using Capital’s service under con- 
tract and admits that such service is y ~caeeey See 71 M. C. C. 367. 
MC-118485, R. L. Windsor Cont. Car. App., .... M. C. C. ...., 8-31-59, 
Div. 1. 


24.6 Adequate Quality of Service 
24.60 Generally 


24.60 Speed of delivery is basis of air freight service and regular 
second-day delivery offered by protestants is clearly less responsive to air 
carrier’s requirements than applicant’s proposed service. MO-117327, Sub 
8, Air Cargo Terminals, Inc. Com. Car. App., 8-19-59, Div. 1. 


24.67 Machinery, Equipment, Implements & Appliances 
24.67 Shipping documents would show, at most, only date and time 
shipment was released to carrier and date and time when consignee signs 
for its receipt. Uncontroverted testimony of shippers concerning delays, in 
circumstances, warrants conclusion that service being received is inadequate. 
MC-107227, Sub 69, Insured Transporters, Inc. Ext.—New Automobiles, 
. a OC. C. scccy OS, Oat. i. 


24.68 Necessaries 


24.68 Shippers have cited certain instances of damage and have com- 
plained that protestant’s general practice of using other than refrigerated 
equipment to make pickups and deliveries can cause heat damage. However, 
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vast bulk of shipments have admittedly been handled without complaint. 


MC-107515, Sub 290, Refrigerated Transport Co., Inc. Ext.—Candy to Fia., 
8-27-59, Div. 1. 


24.68 Evidence discloses that several of supporting shippers desire to 
purchase, as well as sell, fresh meats and meat products at points which are 
relatively far from their places of business, and time in transit is essential 
element of their orders. Some of them have found joint-line motor carrier 
service to be unsatisfactory for shipments of fresh meats, and others are 
reluctant to risk moving their meat products in such service. Rail service 
is not satisfactory because it is too slow. MC-95540, Sub 282, Watkins 
Motor Lines, Inc. Ext.—Bartow, Fla., .... M. C. C. , 8-11-59, Commis- 
sion. 


24.8 Particular Type of Freight Service 
24.80 Generally 


24.80 Fact that applicant might divert traffic from existing carriers 
is outweighed by fact that authorized carriers do not supply specialized 
services when required. MC-117827, Sub 3, Air Cargo Terminals, Inc. Com. 
Car. App., 8-19-59, Div. 1. 


24.9 Particular Type of Passenger Service 
24.92 Charter 


24.92 Although there have been some complaints against service on 
certain dates, they have not been sufficiently substantial to indicate clear-cut 
genuine public need for applicant’s proposed service which better equipped 
carriers cannot or will not reasonably satisfy. MC-116846, Sub 1, Benjamin 
Keene Com. Car. App.—Baltimore City & Anne Arundel County, Md., 
9-15-59, Div. 1. 


25. Alternate Routes or Gateways 
25.0 Generally 


25.07 Requisite Proof 


25.07 In proceedings to eliminate gateway, it is incumbent upon ap- 
plicant to prove (1) that it is actually transporting substantial volume of 
traffic from and to points involved by operating in good faith through 
gateway, and in so operating, is effectively and efficiently competing with 
existing carriers; and (2) that elimination of gateway requirement will not 
enable it to institute a new service. 61 M. C. C. 421. MO-114273, Sub 4, 
Cedar Rapids Steel Transp., Inc. Ext.—Elimination of Gateway, 8-17-59, 
Div. 1. 


25.07 In order for applicant to justify grant of proposed alternate- 
route authority solely on basis of operating economy and efficiency it must, 
of course, establish (a) that it is presently operating over practicable and 
feasible authorized routes between termini; (b) that it transports substantial 
amount of traffic over these routes in effective competition with existing car- 
riers operating between these termini; and (c) that competitive situation 
will remain relatively unchanged if authority sought is granted. MC-69281, 
Sub 36, Davidson Transfer & Storage Co. Ext.—dAlternate Routes, . 

, 8-18-59, Div. 1. 


25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted by Div. 1: 


Davidson Transfer & Storage Co., MC-69281, Sub 36, (Va.-Del.), 
. o G. , 8-18-59. 
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25.4 Improved or New Service 
25.42 Reduced Transit Time 


25.42 It does not appear that time which would be required for opera- 
tion over alternate route would permit any marked improvement in appli- 
cant’s present next-day service; therefore, grant of authority to operate over 
Peninsula alternate route would not enable applicant to institute new service. 
sae ly. Sub 36, Davidson Transfer & Storage Co. Ext.—Alternate Routes, 

.¢. , 8-18-59, Div. 1. 


25.5 Effect Upon Competitive Position 
25.51 Present Competitive Ability 


25.51 While applicant in alternate route case is not required to show 
that its volume of traffic is equal to or greater than that of competing car- 
riers, comparison of applicant’s and protestants’ tonnages convinces that 
applicant is not transporting sufficient amount of available traffic to be con- 
sidered substantial competitor. MC-69281, Sub 36, Davidson Transfer & 
Storage Co. Ext.—Alternate Routes, .... M. Cc. C. , 8-18-59, Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.4 Promote Operating Economy 
26.42 Supplement Rail Service 


26.42 Adequacy of existing service is not controlling factor in pro- 
ceeding where removal of keypoint restriction is requested; it is sufficient 
if it can be shown that removal would accomplish economies and needed 
improvements in rail service without endangering operations of existing 
independent motor carriers. 74 M. C. C. 279. MC-89728, Subs 4 & 5, Mis- 
souri Pac. Freight Transport Co.—Removal of Keypoints, .... M. C. C. 

, 9-2-59, Div. 1. 


26.7 Effect Upon Other Carriers 
26.70 Generally 


26.70 Shipper does not anticipate that applicant will be tendered 
greater volume of traffic than it is presently handling. Accordingly, grant of 
authority sought will not adversely affect opposing rail carriers to any ma- 
terial degree since they will not be deprived thereby of their existing traffic. 
MO-111326, Sub 6, Warren Transport, Inc. Ext.—Commodities, .... M. C. C. 

, 8-27-59, Div. 1. 


26.71 Rights of Existing Carriers 


26.71 Existing carriers are entitled to transport all traffic that they 
can handle adequately, efficiently, and economically in territories they serve 
without added competition of new operation. MC-17002, Sub 19, Case Drive- 
Way, Inc. Ext.—Iron & Steel Articles, 9-21-59, Div. 1. 


26.71 It has been held both prior and subsequent to amendment of 
sec. 209(b) of Act that existing carriers should be accorded right to trans- 
port all traffic which under normal conditions they can handle adequately, 
efficiently, and economically in territory they are authorized to serve before 
competitive service is authorized. MC-118739, Vernon Fritz Cont. Car. App., 
8-25-59, Div. 1. 


26.71 Carriers now serving considered territory operate substantial 
amount of equipment including school and coach-type buses, have large 
investments in operating rights, facilities and equipment necessary to 
conduct and sustain their services and they are entitled to all traffic that 
they can handle adequately, efficiently, and economically in territories 
which they serve without competition of additional service. MC-116846, 


Sub 1, Benjamin Keene Com. Car. App.—Baltimore City & Anne Arundel 
County, Md., 9-15-59, Div. 1. 
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26.71 Existing carriers should be given an opportunity to handle all 
traffic which they can handle safely, economically, and efficiently before a 
new competing service is authorized. MC-104340, Sub 135, Leaman Transp. 
Co., Inc. Ext.—St. Marys, W. Va., 9-4-59, Div. 1. 

To Same Effect: 

MC-58212, Sub 16, Maas Transport, Inc. Ext.—Wyo. & Neb., 9-9-59, 
Div. 1. 

MC-103993, Sub 115, Morgan Drive-Away, Inc. Ext.—Points in Md., 

8-19-59, Div. 1. 


MC-102129, Sub 3, Arthur & John Queen Ext.—Md., ... 
8-17-59, Div. 1. 


MC-107496, Sub 118, Ruan Transport Corp. Ext.—Chemicals, 
M. C. C. ...., 8-18-59, Div. 1. 


MC-110193, Sub 33, Safeway Truck Lines, Inc. Ext.—North Grosvenor- 
dale, 9-1-59, Commission. 


MC-59014, Sub 17, Tallant Transfer Co., Inc. Ext.—Specified Commodi- 
ties, 8-18-59, Div. 1. 

26.71 One competitive carrier has no vested right in continuation by 
another of inefficient method of operation. 28 M. C. C. 5. MC-89723, Subs 
4 & 5, Missouri Pac. Freight Transport Co.—Removal of Keypoints, ... 
x. CO. ©. ....., BBO, TN. i. 


26.71 Existing carriers are entitled to transport, within territories they 
serve, all of available traffic which they can efficiently transport without 
added competition of new carrier; and fact that they are not participating in 
traffic, in circumstances here disclosed, affords insufficient reason for de- 
priving them of potential freight. MC-112330, Sub 3, A. G. Ogden Ext.— 
Strang, Texas, 8-25-59, Div. 1. 


26.71 Protestants have been granted certain authority since hearing 
herein, and before new competitive service is authorized, they should be 
given an opportunity to serve supporting shippers. MC-117427, Sub 38, 
G. G. Parsons Ext.—Lumber, 9-16-59, Div. 1. 


26.71 Existing carriers normally should be accorded opportunity to 
transport all available traffic that they can handle adequately, efficiently, and 
economically in territories they service before competitive service is author- 
ized is sound doctrine, whether application is for contract or common carrier 
authority. MC-113642, Sub 7, J. I. Winn, Jr. Ext.—Asphalt, 8-26-59, Div. 1. 


26.73 Motor Bus Carriers 


26.73 Approval of instant applications would deprive company of 
benefit it seeks in its pending application to purchase Suburban, and might 
well jeopardize ability of either Inter-County or Suburban to continue to 
maintain operations over latter’s routes. MOC-75289, Subs 14, 15, 17 & 18, 
D. C. Transit System, Inc. Ext.—Olney & Ashton, Md., ... vere 
8-31-59, Div. 1. 


26.74 Motor Truck Carriers 


26.74 Since protesting carriers have never participated in this traffic, 
any loss they might suffer from grant here is limited to possible loss of 
potential traffic, but advantages to shipping public which would result from 
grant of this permit outweigh such potential loss of traffic by protestants. 
MC-49368, Sub 76, Complete Auto Transit, Inc. Ext.—General Motors Willow 
Run Plant, .... M.C. C. ...., 8-18-59, Div. 1. 


26.74 Commission would not be justified in withholding needed service 
merely because some traffic may be diverted from existing carriers. MC- 
118282, Sub 1, Theo. V. Fall Com. Car. App., 8-27-59, Div. 1. 


26.74 Inevitably, authority sought would have materially adverse 
effect upon short-line carriers now operating between Portland and points 
in Washington County and might well result in reduction of quantum of 
such service now being provided in area. Any benefit which might result 
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from granting of application is outweighed by competitive impact which 
such grant would have upon this local service. MC-108340, Sub 9, Haney 
Truck Line Ext.—Wash., 8-20-59, Div. 1. 

26.74 Neither of protestants appear to have participated in considered 
traffic to any material extent, and on this record, these carriers will suffer 
no material adverse effect as result of grant of authority. In any event, 
it seems clear that benefits which would accrue to supporting shipper and 
public by grant of authority to applicant would more than outweigh any 
adverse effect such action would have upon protestants. MC-105902, Sub 10, 
Penn Yan Exp. Inc. Ext.—Baby Foods & Baby Supplies, 8-27-59, Div. 1. 


26.76 Rail Carriers 
26.76 Protestant may lose some traffic to applicant but, in circum- 
stances here disclosed, this is insufficient basis upon which to deny applica- 


tion in toto. MC-110541, Sub 4, M. E. Yoder Ext.—Delaware City, Del., 
8-27-59, Div. 1. 


26.79 Lack of Carrier Protestants 


26.79 Failure to file exceptions on part of single protestant authorized 
to serve Longview directly is indication that no adverse effect is anticipated. 
MC-89723, Subs 4 & 5, Missouri Pac. Freight Transport Co.—Removal of 
Keypoints, .... M. C. C. ...., 9-2-59, Div. 1. 


27. Disposition of Applications 
27.2 Motor Bus Operations 


27.22 Denied 
27.22 Applications for New or Extended Motor Bus Operations Denied 
by Div. 1: 
Carty, Wm. J., MC-117629, Com. Car. App., .... M. C. C. ...., 8-27-59. 
D. C. Transit System, Inc., MC-75289, Sub 14, Olney & Ashton, Md., .. 
M. C. C. -59. 


ee eey 


Colesville & Ashton, Md., Sub 15, .... M. C. C. ...., 8-31-59 (em- 
braced in Sub 14). 


Potomac & Rockville, Md., Sub 18, .... 
(embraced in Sub 14). 


Wheaton Woods & Rockville, Md., Sub 17, . 
8-31-59 (embraced in Sub 14). 


Keene, Benjamin, MC-116846, Sub 1, Baltimore City & Anne Arundel 
County, Md., 9-15-59. 


Queen, Arthur & John, MC-102129, Sub 3, Md., .... M. C.C. ...., 8-17-59. 


27.3 Motor Truck Common Carrier Operations 
27.31 Granted 
27.81 Applications by Motor Truck Common Carriers for New or 
Extended Operations Granted by Div. 1, unless otherwise stated: 
Air Cargo Terminals, Inc., MC-117327, Sub 3, Com. Car. App., 8-19-59. 
Allen, L. L., MC-117571, Com. Car. App., 8-21-59. 
Buckingham Transp., Inc., MC-103435, Sub 82, Explosives, 8-20-59. 


Cedar Rapids Steel Transp., Inc., MC-114273, Sub 4, Elimination of Gateway 
(Ill.-Iowa), 8-17-59. 


Cordeiro, M. O., MC-118438, Com. Car. App., 9-16-59. 
Fall, Theo. V., MC-118282, Sub 1, Com. Car. App., 8-27-59. 


Insured Transporters, Inc., MC-107227, Sub 69, New Automobiles, 
M. C. C. ...., 9-9-59. 


Leaman Transp. Co., Inc., MC-104340, Sub 135, St. Marys, W. Va., 9-4-59. 
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27.31 Granted (Continued) 


Ligon, Arnold, MC-35396, Sub 27, Radioactive Materials, .. 
8-19-59 (embraced in MC-30980, Sub 5). 
Maas Transport, Inc., MC-58212, Sub 16, Wyo. & Neb., 9-9-59. 


Mack’s Transport Service, Inc., MC-2230, Sub 9, 3-Wheeled Vehicles, .... 
M. GC. C. «so S-38-68. 


Miller, Inc., Eldon, MC-92983, Sub 293, Liquid Caustics, 8-18-59 (embraced 
in MC-110525, Sub 358). 


Mich., Sub 346, 9-16-59. 
Northwest, Sub 336, 8-18-59. 
Miller Petroleum Transporters, Ltd., MC-111159, Sub 44, Petroleum 
Products from Points in Shelby County, Tenn., M. C. 
9-11-59, Commission. Prior report, 78 M. C. C. 631. 


Missouri Pac. Freight Transport Co., MC-89723, Subs 4 & 5, Removal of 
Keypoints (Texas), .... M.C.C....., 9-2-59. Prior reports, 7-21-44; 
9-17-45; 7-16-47; 2-15-54; and 69 M. C. C. 277. 

Morgan Drive-Away, Inc., MC-103993, Sub 115, Points in Md., 8-19-59. 


Northern Pac. Transport Co., MC-63562, Sub 32, Pacific Coast Points, . 
M. C. C. ...., 8-26-59. 


Parsons, G. G., MC-117427, Sub 3, Lumber, 9-16-59. 

Penn Yan Exp., Inc., MC-105902, Sub 10, Baby Foods & Baby Supplies, 
8-27-59. 

Ratliff & Ratliff, Inc., MC-107409, Sub 18, Brick & Related Articles, 8-14-59. 

Riss & Co., Inc., MC-200, Sub 198, Explosives, 8-17-59. 

Tallant Transfer Co., Inc., MC-59014, Sub 17, Specified Commodities, 8-18-59. 


Tarantola, Chas. A., MC-30980, Sub 5, Radioactive Materials, .... M. C. C. 
«eee, 8-19-59. 


Watkins Motor Lines, Inc., MC-95540, Sub 282, Bartow, Fla., .... M.C. C. 
...., 8-11-59, Commission. Prior reports, 76 M. C. C. 604 & 78 
M. C. C. 563. 


Western Truck Lines, Ltd., MC-8948, Subs 44 & 46, Explosives, .... M.C.C. 
wee, 8-28-59. 


Yoder, M. E., MC-110541, Sub 4, Delaware City, Del., 8-27-59. 
27.32 Denied 


o*, 


27.32 Applications by Motor Truck Common Carriers for New or 
Extended Operations Denied by Div. 1: 


Arizona Pacific Tank Lines, MC-109584, Sub 51, Water, 8-19-59. 

Artim & Sons, Inc., J., MC-41406, Sub 4, Gary Plant (Ind.), 8-20-59. 
Blythe, J. M., MC-115322, Sub 10, Conn., 9-16-59. 

Bulk Transport Co., MC-112893, Sub 12, Dubuque, Iowa, 9-16-59. 

Case Driveway, Inc., MC-17002, Sub 19, Iron & Steel Articles, 9-21-59. 
Chemical Tank Lines, Inc., MC-110525, Sub 358, Liquid Caustics, 8-18-59. 
Enterprise Exp. & Truckmen, Inc., MC-39606, Sub 4, Middle West, 8-18-59. 
Haney Truck Line, MC-108340, Sub 9, Wash., 8-20-59. 


Liquid Transporters, Inc., MC-112617, Sub 44, Liquid Caustics, 8-18-59 
(embraced in MC-110525, Sub 358). 

Ogden, A. G., MC-112330, Sub 3, Strang, Texas, 8-25-59. 

Polk, H. A., MC-117600, Com. Car. App., 9-21-59. 

emeeietis Ps Ltd., MC-117620, Com. Car. App., .... M. C. C. 


Refrigerated Transport Co., Inc., MC-107515, Sub 290, Candy to Fla., 
8-27-59. 
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27.32 Denied (Continued) 
Ruan Transport Corp., MC-107496, Sub 118, Chemicals, . 
8-18-59. 
Additional Points in Minn., Wis. & Ill., Sub 117, 9-16-59 (embraced 
in MC-112893, Sub 12). 


Safeway Truck Lines, Inc., MC-110193, Sub 33, North Grosvenordale 
(Conn.), 9-1-59. 

Southern Tank Lines, Inc., MC-109637, Subs 85 & 88, Owensboro, Ky., 
8-27-59. 


Sprout & Davis, Inc., MC-59310, Sub 50, Asphalt Emulsion, .... M. C. C. 
. see, 8-18-59. 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 
27.41 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Granted by Div. 1: 
Be-Rite Delivery Service, Inc., MC-114400, Sub 2, Ill. & Mo. Counties, 
8-20-59. 
Complete Auto Transit, Inc., MC-49368, Sub 76, General Motors Willow 
Run Plant (Mich.), .... M. C. C. ...., 8-18-59. 
Kenison Trucking, Inc., MC-115504, Sub 12, Don, Idaho, 9-21-59. 
Lizza, Inc., C. E., MC-48213, Sub 17, .... M. C. C. ...., 9-21-59. 


Maxwell Co., MC-117344, Sub 11, Owensboro, Ky., 8-27-59 (embraced in 
MC-109637, Sub 85). 


Taylor, J. W., MC-117983, Sub 1, Cont. Car. App., .... M. C. C. 
8-20-59. 
Warren Transport, Inc., MC-111326, Sub 6, Commodities, .... M. C. C. 
. +e, 8-27-59. 
27.42 Denied 
27.42 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Denied by Div. 1: 
Cheeseman, J. R., MC-117851, Cont. Car. App., .... M.C.C. ...., 8-25-59. 
Fritz, Vernon, MC-118739, Cont. Car. App., 8-25-59. 
Haywood Trucking Co., MC-117729, Cont. Car. App 
9-17-59. 
Malt Beverages, Sub 1, .... M. C. C. ...., 9-17-59 (embraced in 
MC-117729). 
Princl, Arnold, MC-117409, Cont. Car. App., 8-17-59. 
Windsor, R. L., MC-118485, Cont. Car. App., .... M. C. 
Winn, Jr., J. I., MC-113642, Sub 7, Asphalt, 8-26-59. 


27.5 Water Carrier Operations 


27.51 Granted 
27.51 Applications by Water Carriers for New or Extended Operations 
Granted by Div. 1: 


Shaver Fwdg. Co., W-809, Com. & Cont. Car. & Exemption Apps., 4th 
Amended Ctfe & Order, 8-24-59. 


Tidewater-Shaver Barge Lines, W-809, Sub 2, Priest Rapids (Wash.), 
8-24-59 (embraced in W-809). 


Johnson Bar, Idaho, Sub 5, 8-24-59 (embraced in W-809). 


Snake River (Oregon-Wash.-Idaho), Sub 4, 8-24-59 (embraced 
in W-809). 
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28. Transfer, Modification or Revocation 


28.2 Modification 
28.23 Remove Restrictions 


28.23 There is no merit in contention of protestants that certificates 
of public convenience and necessity issued to railroads or their affiliates can 
be modified only when Commission has expressly reserved right to do so. 
It has long been recognized that changing conditions can effect validity of 
particular keypoint, 28 M. C. C. 5; and petitions for appropriate relief have 
been frequently entertained. To hold otherwise would impair continued 
functioning of legitimate motor-for-rail operations. MC-89723, Subs 4 & 5, 
Missouri Pac. Freight Transport Co.—Removal of Keypoints, .... M. C. C. 
«see, 9-2-59, Div. 1. 


29. Abandonment 


29.0 Generally 
29.03 Passenger Train Service 


29.03 Upon investigation, found that operation by Chicago & N. W. 
Ry. Co. of passenger trains 157 & 154 between Waukegan, Ill. & Milwaukee, 
Wis., & trains 119, 156, 151 & 120 between Chicago, Ill. & Milwaukee, Wis., 
is not required by public convenience and necessity and continued operation 
thereof will unduly burden interstate commerce. Investigation ordered dis- 
continued. F. D. 20609, Chicago & N. W. Ry. Co.—Discontinuance of 
Service—Chicago-Waukegan-Milwaukee, 9-10-59, Div. 4. 

29.03 Upon investigation, found that continuance of operation by 
Louisville & N. R. Co. of passenger trains Nos. 101 & 104 between Bowling 
Green, Ky. & Memphis, Tenn., is required by public convenience and neces- 
sity and will not unduly burden interstate or foreign commerce. Such 
service ordered continued for period not in excess of one year from date 
hereof, and investigation discontinued. F. D. 20595, Louisville & N. R. Co. 
—Discontinuance of Service—Bowling Green, Ky.-Memphis, Tenn., 

I. C. C. ...., 9-2-59, Div. 4. 


29.03 Arrangement of schedules must be left to managerial discretion 
of carrier if Commission is to hold it responsible for adequate service to 
public. 


Upon investigation, found that operation by Missouri Pac. R. Co. of 
passenger trains Nos. 103 & 116 between Little Rock, Ark. & Alexandria, 
La., is not required by public convenience and necessity and that continued 
operation thereof will unduly burden interstate commerce. F. D. 20590, 
Missouri Pac. R. Co.—Discontinuance of Service—Little Rock, Ark.- 
Alexandria, La., .... I. C. C. ...., 8-20-59, Div. 4. 


29.03 Upon investigation, found that continuance of operation by 
Missouri Pac. R. Co. of passenger trains Nos. 119 & 110 between Kansas 
City, Mo. & Omaha, Neb., is not required by public convenience and necessity 
and will constitute undue burden on interstate commerce. Investigation 
ordered discontinued. F. D. 20596, Missouri Pac. R. Co.—Discontinuance 
of Service—Kansas City, Mo.-Omaha, Neb., 8-26-59, Div. 4. 


29.03 Upon investigation, found that operation by Wabash R. Co. of 
passenger trains, Nos. 11 & 14 between Moberly, Mo. & Des Moines, Iowa, 
is not required by public convenience and necessity and that continued 
operation thereof will unduly burden interstate commerce. Investigation 
ordered discontinued. F. D. 20607, Wabash R. Co.—Discontinuance of 
Service—Moberly, Mo.-Des Moines, Iowa, .... I. C. C. ...., 9-18-59, Div. 4. 


29.2 When Granted 
29.20 Generally 


29.20 It clearly appears in record that financial losses from operation 
of trains in question are substantial; use of trains by public is relatively 
insubstantial; there is no evidence that traffic and revenues will increase 
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or that operating losses will be eliminated or reduced; and alternative 
transportation available to public is reasonably adequate. In circumstances, 
conclusion is warranted that continued operation of trains would constitute 
unnecessary and wasteful service. F. D. 20596, Missouri Pac. R. Co.— 
Discontinuance of Service—Kansas City, Mo.-Omaha, Neb., 8-26-59, Div. 4. 
29.20 In proceeding of this nature, factors to be considered are popu- 
lations of communities served, use made by public of service sought to be 
discontinued, other available transportation service in area and financial 
losses suffered by carrier in providing service. 271 U.S. 153. F. D. 20607, 
Wabash R. Co.—Discontinuance of Service—Moberly, Mo.-Des Moines, Iowa, 
coe Be ee , 9-18-59, Div. 4. 
29.23 System Earnings 


29.23 Record shows that there is definite public need for services per- 
formed by trains Nos. 101 & 104. Accordingly, Commission should require 
their operation continued unless loss that would be incurred thereby would 
constitute undue burden on interstate commerce. Carrier’s system as whole 
is relatively prosperous. Feeder-value of these trains to system must be 
substantial although exact amount thereof cannot be ascertained from record. 
F. D. 20595, Louisville & N. R. Co.—Discontinuance of Service—Bowling 
Green, Ky.-Memphis, Tenn., .... I. C. C. , 9-2-59, Div. 4. 

29.23 It is contrary to purposes of abandonment provisions and in- 
consistent with purpose of Act as a whole to require drains upon revenue 
of interstate carrier flowing from operation of unprofitable and unnecessary 
branch merely because system operations as whole are profitable. Losses 
from such operation are inevitably burden on interstate commerce, whether 
at particular time system as whole is profitable or unprofitable. Commission 
perceives no substantial difference in overall effect of losing operations on 
individual passenger trains. F. D. 20590, Missouri Pac. R. Co 
tinuance of Service—Little Rock, Ark.-Alexandria, La., .. 

§-20-59, Div. 4. 


29.23 Carrier’s system-wide operations were profitable (rate of return 
2.13) in 1958. This factor has been given consideration, but it is not of 
controlling importance. As Commission stated in 254 I. C. C. 745, which 
involved proceeding under sec. 1(18)-(20) of Act, losses from branch 
operation ‘‘are inevitably a burden on interstate commerce, whether at 
particular time system as a whole is profitable or unprofitable.” This 
statement applies with equal force to proceeding involving discontinuance 
of train service under sec. 13a(1). See also 2571. C. C. 785. F. D. 20607, 
— R. Co.—Discontinuance of Service—Moberly, Mo.-Des Moines, Iowa, 

> ae , 9-18-59, Div. 4. 


29.3 Determination of Earnings 
29.32 Expenses of Involved Line 


29.32 Expenses of maintenance of way and structures are not out-of- 
pocket expenses in terms of costs which would be eliminated as consequence 
of discontinuance of two specific daily passenger trains. 


There would be no appreciable decrease in terminal’s expenses if these 
trains were not operated, and effect of ceasing their operation at most would 
be to shift their proportion of terminal’s expense to other trains using 
terminal. Accordingly, total burden upon interstate and foreign commerce 
would not be materially lessened. F. D. 20595, Louisville & N. R. Co.— 
Discontinuance of Service—Bowling Green, Ky.-Memphis, Tenn., .... I. C. C. 

, 9-2-59, Div. 4. 


29.35 System Expenses 


29.35 Use of system and division averages as method of determining 
carrier’s out-of-pocket costs has been accepted in prior discontinuance pro- 
ceedings and applied formulas are fair and adequate. F. D. 20590, Missouri 
Pac. R. Co.—Discontinuance of Service—Little Rock, Ark.-Alexandria, La., 
sone , 8-20-59, Div. 4. 
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29.4 Economic Effect 
29.40 Generally 


29.40 In case of this nature, factors, among others, to be considered 
are populations of communities served, use made by public of service sought 
to be discontinued, other available transportation services in area, and 
financial losses suffered by carrier in rendering service. 271 U. S. 153. 
No one factor, standing alcne, is decisive or in any manner controlling. 
But by recognition of all of these factors combined, elimination of unneces- 
sary passenger train service would make possible more economical trans- 
portation for public on trains which remain in substantial demand. 
Economical transportation and efficiency of operation could be accomplished 
in part by more effective utilization of equipment and personnel—all of 
which would redound to benefit of traveling public as well as to financial 
well-being of carrier. F. D. 20609, Chicago & N. W. Ry. Co.—Discontinuance 
of Service—Chicago-W aukegan-Milwaukee, 9-10-59, Div. 4. 


29.41 Service 


29.41 Burden imposed upon carrier and ultimately upon interstate 
commerce must be considered in direct relation to need for service and 
need for service might, under certain circumstances, warrant continuation 
of service at loss. In this case, however, no real need for service has been 
shown. F. D. 20607, Wabash R. Co.—Discontinuance of Service—Moberly, 
Mo.-Des Moines, Iowa, .... I. C. C. ...., 9-18-59, Div. 4. 


29.45 Employees 


29.45 Commission has consistently declined to determine which par- 
ticular employee or group of employees has been adversely affected by par- 
ticular transaction or abandonment, but rather have left that matter for 
determination either by carrier and its employees and their representatives 
or through arbitration procedure provided for in conditions. 


Same conditions imposed as in 257 I. C. C. 700. F. D. 20097, Atlantic 
Coast Line R. Co.—Abandonment (Por.)—Fitzgerald-Kingwood Line, 
8-28-59, Div. 4. 


29.45 Probable adverse effect upon carrier’s employees, when con- 
sidered with other factors previously discussed, does not justify findings 
which are required before Commission may order continuation of operations 
involved herein. F. D. 20609, Chicago & N. W. Ry. Co.—Discontinuance of 
Service—Chicago-Waukegan-Milwaukee, 9-10-59, Div. 4. 


29.45 Paragraph 1 of sec. 13a of Act is clear and unambiguous as to 
conditions under which railroads may discontinue trains and ferries, and 
there is no warrant for imposition of additional conditions or restrictions. 
On that basis Commission has no authority to impose conditions for pro- 
tection of employees. F. D. 20590, Missouri Pac. R. Co.—Discontinuance of 
Service—Little Rock, Ark.-Alexandria, La., .... I. C. C. ...., 8-20-59, 
Div. 4. 


29.45 In 307 I. C. C. 59, Commission found that it was not empowered 
by provisions of sec. 13a(1) to impose conditions in proceeding thereunder 
for protection of employees who may be adversely affected by discontinuance 
of service. That decision recognized, however, that in determining whether 
operation involved in such proceeding is required by public convenience 
and necessity, consideration should be given to probable effect which dis- 
continuance of service would have upon employees. F. D. 20596, Missouri 
Pac. R. Co.—Discontinuance of Service—Kansas City, Mo.-Omaha, Neb., 
8-26-59, Div. 4. 


29.45 Same conditions imposed as in 257 I. C. C. 700. F. D. 20491, 
i ae. Pac. R. Co.—Abandonment (Por.)—Larkspur' Branch, 
8-28-59, Div. 4. 
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29.45 Commission is not empowered by provisions of sec. 13a(1) to 
impose conditions in proceedings thereunder for protection of employees. In 
determining whether operation involved in such proceedings is required by 
public convenience and necessity, consideration should be given to probable 
adverse effect which discontinuance of operation would have upon employees. 
Such consideration has been given in this case, and adverse effects, if any, 
upon carrier’s employees do not afford sufficient grounds for making findings 
which Commission is required to make before it may order continuance of 
considered operations. F. D. 20607, Wabash R. Co.—Discontinuance of 
Service—Moberly, Mo.-Des Doines, Iowa, .... I. C. C. ...., 9-18-59, Div. 4. 


29.8 Conditions 
29.80 Generally 
29.80 Authority granted in cases of this character should be exercised 
by carrier within reasonable time. Accordingly, certificate will provide for 
termination of authority if it is not exercised within one year from its 


effective date. F. D. 20097, Atlantic Coast Line R. Co.—Abandonment 
(Por.)—Fitzgerald-Kingwood Line, 8-28-59, Div. 4. 


29.80 Certificate will provide for termination of authority if it is not 
exercised within one year from its effective date. F. D. 20491, North- 
western Pac. R. Co.—Abandonment (Por.)—Larkspur Branch, 8-28-59, 
Div. 4. 

29.9 Disposition of Abandonment Applications 


29.91 Granted 


29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4: 


Atlantic Coast Line R. Co., F. D. 20097, (Por.) Fitzgerald-Kingwood Line 
(Ga.), 49.9 miles, 8-28-59. 


Northwestern Pac. R. Co., F. D. 20491, (Por.) Larkspur Branch (Calif.), 
0.512 mile, 8-28-59. 


3. FINANCE 
31. Jurisdiction 
31.0 Generally 
31.0 Generally 


31.0 Applicant is subject to provisions of sec. 214, as fair market 
value of shares of stock to be issued, together with fair market value of 
outstanding shares at time of their issue, will exceed $1,000,000. F. D. 
20740. Roy Stone Transfer Corp. Stock Dividend, 9-15-59, Div. 4. 


31.3 Securities Subject to Authorization 
31.30 Generally 


31.30 Commission granted applicants’ motion and dismissed applica- 
tion for lack of jurisdiction, finding that credit agreements with Bank of 
America do not evidence interest in or indebtedness of carrier within pur- 
view of sec. 20(a) or 214 of Act, because no notes will be issued, agreements 
themselves do not evidence that loans have been made and they do not pro- 
vide for sum certain in money to be paid to bank at fixed or determinable 
future. MC-F-7000, Consolidated Freight Line, Inc. (Del. Corp.)—Con- 
solidation—Consolidated Freightways, Inc. (Wash. Corp.) & Sea-Van Exp., 
Ltd. (Brit. Col. Corp.), .... M.C.C. ...., 9-8-59, Div. 4. 
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31.4 Loan Guaranty Under Part V of Act 
31.40 Generally 


31.40 In F. D. 20689, guaranty under part V of proposed loan of New 
York Central R. Co. in principal amount of $40,000,000, to reimburse its 
treasury for expenditures made for additions and betterments and other 
capital expenditures, approved and authorized, subject to conditions. F. D. 
20689, New York Central R. Co. Loan Guaranty, eee fe , 9-16-59, 
Commission. 


31.40 Findings in prior report modified to embrace financing of 30 
new diesel-electric locomotives in lieu of 30 diesel-electric locomotives here- 
tofore delivered. Prior report, 307 I. C. C. 105. Further action on applica- 
tion deferred. F. D. 20372, New York, N. H. & H. R. Co. Loan Guaranty, 
ee hs , 9-14-59, Commission. 


31.40 (1) Findings in prior report (307 I. C. C. 105) modified and 
supplemented, and (2) guaranty under part V of proposed loan in principal 
amount of not exceeding $1,500,000, plus interest, for construction of shop 
facilities at New Haven, Conn., or reimbursement for expenditures in con- 
nection therewith, appproved and authorized, subject to conditions. F. D. 
20398, New York, N. H. & H. R. Co. Loan Guaranty, .... I. C. C. .. 
9-14-59, Commission (embraced in F. D. 20372). 


31.40 Found (1) that railroad company is unable to obtain funds 
necessary on reasonable terms without guaranty under part V; (2) terms 
of such financing require full repayment within 15 years after date thereof; 
and (3) upon compliance with certain conditions herein set forth prospective 
earning power of railroad company, together with character and value of 
security pledged, furnish reasonable assurance of its ability to repay loan 
within time fixed therefor and reasonable protection to the U. S. Further 
action on application deferred. F. D. 20397, New York, N. H. & H. R. Co. 
Loan 


Guaranty, .... I. C. C. , 9-14-59, Commission (embraced in F. D. 
20372). 


31.40 Action on application for authority under sec. 20a to issue 
promissory note in principal amount of $1,500,000 and to pledge certain 
bonds as security therefor, deferred. F. D. 20399, New York, N. H. & H. R. 


Co. Notes, .... I. C. C. ...., 9-14-59, Commission (embraced in F. D. 
20372). 


33. Purpose of Issue 


33.2 Additions & Betterments 
83.20 Generally 


33.20 Issue of Securities for Additions, Betterment or Rehabilitation 
Authorized by Div. 4: 


New York Central R. Co.—Notes, F. D. 20690, .... I. C. C. , 9-16-59, 
Commission (embraced in F. D. 20689). 
33.5 Issues Incident to Unification 
33.53 Motor Truck—Authorized 


33.53 Issue of Securities Incident to Acquisition of Control, Property 


or Assets, or to Unification or Merger of Motor Truck Operations, Authorized 
by Div. 4: 


Consolidated Freight Lines, Inc.—Securities, F. D. 20382, .... M. C. C. 
, 9-8-59 (embraced in MC-F-7000). 


Consolidated Freightways Co.—Securities, F. D. 20333, 
9-8-59 (embraced in MC-F-7000). 
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33.6 Recapitalization 
$3.61 Railroad 


33.61 Issue of Securities Incident to Recapitalization or Reincorpora- 
tion of Railroads Authorized by Div. 4: 


Chicago G. W. Ry. Co. Stock, F. D. 20674, 9-8-59. 
El Dorado & W. Ry. Co. Stock, F. D. 20714, 8-20-59. 


33.7 Employee Bonus Incentive Plans 
33.70 Stock Purchase Plans 


33.70 Issue of Capital Stock in connection with Stock Option Plan 
Authorized by Div. 4: 


Chicago G. W. Ry. Co. Stock, F. D. 20674, 9-8-59. 


33.9 Stock Dividends or Splits 
33.91 Railroad 


33.91 Issue of Capital Stock as Stock Dividend or Split upon Railroad 
Stock Authorized by Div. 4: 


Southern Pac. Co. Stock Split, F. D. 20784, 9-11-59. 
33.93 Motor Truck 


33.93 Issue of Capital Stock of Motor Truck Lines as Stock Dividend 
or Split Authorized by Div. 4: 


Central Wisconsin Motor Transport Co. Stock Dividend, F. D. 20676, 8-25-59. 
Stone Transfer Corp., Roy, Stock Dividend, F. D. 20740, 9-15-59. 


4. SERVICE & OPERATIONS 
46. Safety 


46.3 Block Signals 
46.32 Automatic 


46.32 Rules, Standards & Instructions for Installation, Inspection, 
Maintenance & Repair of Automatic Block Signal Systems, Interlocking, 
Traffic Control Systems, Automatic Train Stop, Train Control, & Cab Signal 
Systems, & Other Similar Appliances, Methods & Systems: Upon further 
hearing, applications for relief from requirements of sec. 136.410 of Com- 
mission’s order entered herein on June 29, 1950, conditionally granted. Prior 
report, 278 I. C. C. 267. Ex Parte 171, Seaboard Air Line R. Co. R. 8S. & I. 
Aps., 776, 782, 783, 784, 793, .... I. C. C. , 9-11-59, Div. 3. 


46.4 Interlockers 
46.40 Generally 
46.40 In the Matter of Application for Approval of Proposed Modifica- 
tions of Systems or Devices under Paragraph (b), Sec. 25 of Act, as 
Amended: Application of Atchison, T. & S. F. Ry. Co., Southern Pac. Co., 
and Western Pac. R. Co., for approval of modifications of Tower 2 inter- 


locking at Stockton, Calif., granted. No. 28000, Sub 181, Atchison, T. & 8S. 
F. Ry. Co., et al., BS-Ap. 14408, .... 1. C. 4 , 8-18-59, Div. 3. 


5. RATE STRUCTURE 
51. Ratemaking 
51.0 Jurisdiction 
51.03 Minimum Rates 


51.03 Record is inadequate for prescription of reasonable minimum 
rates. I & S M-12087, Wallboard & Related Articles—Md. to N. Car. & 8S. 
Ts, ssee CGD , 8-6-59, Div. 2. 
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51.3 Procedures 

51.30 Generally 

51.30 Commission has consistently refused to sanction so-called “‘open- 
end” provisions, which would permit use of procedures not provided in 
agreement. Elimination of protested amendments from bylaws will avoid 
their susceptibility to misinterpretation by members of Association. Sec. 5a 
—_ 4, Movers’ & Warehousemen’s Assn. of America, Inc.—Agreement, 
‘ 1c. @ , 8-31-59, Div. 2. 


51.7 Final Dispositions of Applications 
51.71 Approved 
51.71 Ratemaking Agreement under Sec. 5a of Act Approved by Div. 
Movers’ & Warehousemen’s Assn. of America, Inc., No. 4, 


I. C. 
8-31-59, Div. 2. Order of approval withheld. Prior reports, 277 I. Cc. C. 
229; 286 I. C. C. 651; & 292 I. C. C. 407. 


53. Rate Adjustments 


53.4 Commodity Rates 
53.41 L.C.L. or L.T.L. 


53.41 L.T.L. commodity rates are anomalous, and except in unusual 
circumstances, class rates should apply on such traffic. I & S M-12094, 
Toilet Preparations—Springfield, Mass. to Middle Atlantic Territory, . 


, 9-10-59, Div. 2. 


53.7 Minimum Weights 
58.70 Generally 


53.70 Fact that proposed rates are subject to minima ranging from 
10,000 to 30,000 lbs. does not automatically exclude traffic from being 
handled by freight forwarder. I & S 6993, Forwarder Volume Commodity 
Rates bet. Chicago & New York, .... I. C. C. , 9-4-59, Commission. 


55. Competitive Ratemaking 


55.0 Generally 
55.0 Generally 


55.0 Regardless of whether or not proposed rates are reasonably or 
properly ‘‘related’’ to competitive situation relied upon, this proceeding 
does involve competition. Competition has been defined as striving be- 
tween or among two or more persons or organizations for same object. It 
is obvious that competition is direct and compelling cause of proposed rates. 
I & S 7027, Paint & Related Articles—Official Territory, . . C. 
8-27-59, Commission. 


55.01 Right to Meet Competition 


55.01 Motor carriers are entitled to establish rates necessary to meet 
competition provided rates are compensatory and not otherwise unlawful. 
I & S M-12468, Beer, Empty Containers—New York to Boston & Return, 

, 9-2-59, Div. 3. 


55.02 Umbrella Rates 


55.02 Reduced rates of Texas Shippers, a freight forwarder, should 
not be forced to artificially high level merely to protect traffic of motor- 
carrier competitors. See amended sec. 15a(3) of Act. No. 32012, Class 
Rates—Chicago, Ill. to Texas, .... I. C. C. , 9-2-59, Div. 2. 
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55.04 Market Equalization 


55.04 It is not within Commission’s province to adjust or equalize 
rates for primary purpose of enabling competing shippers to market their 
products. 152 1. C. C. 641, 651. I & S 6933, Lumber—Calif. & Oregon to 
Calif. & Ariz., .... I. C. C. , 8-10-59, Commission. 


55.04 Record is persuasive that there is need for proposed rates to 
establish reasonable rate relationship for shippers concerned. I & S M- 


12437, Shortenings—Champaign, Ill. to Mich., .... I. C. C. ...., 9-1-59, 
Div. 2. 


55.06 Disruption of Rate Structure 


55.06 If rate before Commission for consideration is lawful, fact that 
its establishment may cause changes in other rates should not be bar to its 
approval. I & S 7109, Coal—Clearfield Group to Philadelphia for Export, 
ite 2k Oe , 9-83-59, Div. 3. 


55.1 edieend Rates to Meet Competitive Rates 
55.10 Generally 


55.10 In sense in which it is here used, market competition is de- 
fined as that between two or more shippers of same or similar commodities 
located in different areas contending for same market. Carrier competition 
is defined as that between two or more carriers of same or different modes 
contending for same traffic between same points. 


Upswing in water-borne traffic and decline in rail traffic to Calif. 
destinations is incident of market, not carrier, competition, for it results 


from displacement in common market of mills they serve in inland Oregon 

by water or cargo mills in Oregon and Calif., and by truck mills of northern 

Calif. I & S 6933, Lumber—Calif. & Oregon to Calif. & Ariz., .... I. C. C. 
, 8-10-59, Commission. 


55.14 Motor Carrier v. Rail or Forwarder 


55.14 It is apparent that if respondent is to participate in this traffic, 
it must have rate which will be competitive with rail rate, due consideration 
being given to factors of two days free storage allowed by rail carriers and 
additional loading charge incurred in motor carrier transportation. I & S M- 
12367, Coffee, New York to Pittsburgh—Beatty Motor Exp., Inc., 

, 8-20-59, Div. 2. 


55.14 In proceedings of this nature, proposed rates protested as too 
low have failed of approval when, as here, proponents thereof have failed 
to show that they could be expected to cause gain rather than loss to pro- 
ponent carriers. In instant proceeding, proponent is participating in move- 
ment of traffic, and there is no evidence that it is in danger of losing its 
traffic under its present rate or that it is likely to increase its participation 
under proposed rate. I & S M-12339, Gardening Commodities—Marysville, 
Ohio to Detroit, .... I. C. C. , 9-38-59, Div. 3. 


55.14 Rail competition is not sufficient reason for maintenance of rates 
which are not just and reasonable. As prerequisite to being just and reason- 
able, rates must be compensatory. With relatively few exceptions, re- 
spondent’s rates are exceeded by its out-of-pocket costs and therefore fail to 
meet minimum requirements of ben + x oe No. 32377, Paper Arti- 
cles—Bet. Mich., Ohio & Ind., oD. , 9-1-59, Div. 3. 


55.16 Forwarder 


55.16 As between official and western trunkline territories, competitive 
need for proposed rates relied upon by respondents is not shown to exist, 
and thus statutory burden of proof resting upon respondents has not been 
sustained. I & S 7043, Class Rates—Md. to N. J. & N. Y., ....1.C 
9-2-59, Div. 2. 
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55.2 Destructive Competition 
55.23 Rail v. Motor Carrier 


55.23 Competition between carriers comprehends both rates and serv- 
ice. Record indicates that, because of service advantages, motor carriers 
may be able to continue to compete for this traffic without any reduction in 
their rates. Whether this is so or not, there is no indication that proposed 
rates will have adverse effect upon protestants in such manner as to con- 
stitute unlawful practice. I & S 7027, Paint & Related Articles—Official 
Territory, .... I. C. C. ...., 8-27-59, Commission. 


55.26 Forwarder 


55.26 Rates under investigation have been in effect as either class or 
commodity rates for seven years without any indication that they have 
caused downward revision of rates to other points. They do not appear to be 
competitively destructive. No. 32012, Class Rates—Chicago, Ill. to Texas, 
vows Be Oe Ue ccc sy Oe, mee. a 


55.8 Compensativeness 


55.80 Generally 


55.80 Added traffic theory relied on by respondent has been rejected in 
numerous proceedings before Commission. I & S M-12468, Beer, Empty 
Containers—New York to Boston & Return, .... I. C. C. ...., 9-2-59, 
Div. 3. 


55.80 In numerous proceedings involving competitive situations, Com- 
mission has approved rates which, as here, covered out-of-pocket costs and 
made some contribution to fully distribute costs. 259 I. C. C. 475, 558. 
I & S 7027, Paint & Related Articles—Official Territory, .... 

8-27-59, Commission. 


55.81 Burden of Showing 


55.81 Respondent has burden of showing that proposed rates are just 
and reasonable. Minimum requirement in this respect is showing that rates 
would be reasonably compensatory. No cost data were submitted, and mere 
reference to apparently depressed rates maintained by it and few other 
carriers from Joliet and Chicago is insufficient evidence upon which to base 
finding of compensativeness. I & S M-12354, Asphalt Composition—Kanka- 
kee, Ill. to Ohio & Ind., .... I. C. C. ...., 9-11-59, Div. 3. 


55.81 Rate must be shown to be compensatory before it may receive 
approval, and burden of proof in this respect rests with respondents. 
I & S M-12247, Chemicals—Bishop (Chemcel), Texas to Detroit, Mich., 

» 4. ©. G. wc veg B-EO-68, Div. 2. 


55.81 Burden is upon respondent to prove that proposed rate would 
be reasonably compensatory. That burden has not been sustained. I & S M- 
12424, Iron or Steel Articles—Bet. Points in Colo., Utah & Wyo., 
©. G. cccey SRO, Ger. &. 

55.81 As respondents in title proceeding have not sustained their 
burden, under sec. 216(g) of Act, of proving that their proposed changed 
rates are just and reasonable, schedules under investigation therein will be 
ordered cancelled. I & S M-12087, Wallboard & Related Articles—Md. to 
N. Oar. & 8S. Car., .... ILC. C. ...., 8-6-69, Div. 3. 


55.82 Rail Rates 


55.82 Actual costs, of course, are preferable to projected costs, but 
former are sometimes unavailable. Average out-of-pocket costs per car, for 
1957, based on unit costs developed in statement 5-58 have been computed 
by Commission as $219. This leaves an average revenue contribution from 
proposed rates approximating 51 percent above cost. 

Admitting theoretical possibility that actual costs if developed might 
indicate an average cost somewhat higher than here shown, substantial 
spread of 51 percent between proposed revenue and calculated average out- 
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of-pocket cost of record is persuasive that Commission would not be justified 
in latter. I & S 7027, Paint & Related Articles—Official Territory, 
‘ i. & & , 8-27-59, Commission. 


55.83 Motor Casrier Rates 


55.83 Proposed reduced rates are not shown to be just and reasonable 
merely because they are on same level as certain competitive rates. Burden 
is upon respondent to show that proposed rates would be reasonably com- 
— I & S M-12302, Frozen Fruits & Vegetables—Emery Transp. Co., 

« a , 8-10-59, Div. 2. 


Page While ‘there are no cost data of record, revenues derived from 
proposed rates compare favorably with revenues derived from rates main- 
tained by carriers on same commodities from and to points in same general 
territory. Proposed rates appear to be compensatory. I & S M-12437, 
Shortenings—Champaign, Ill. to Mich., .... I. C. C. , 9-1-59, Div. 2. 

55.83 Proposed rates compare favorably, both trem standpoint of 
level of rates and truck-mile earnings thereunder, with certain other rates 
on same or similar commodities between specified points for comparable 
distances. Thus, they appear to be reasonably compensatory. I & S M- 
12456, Tile & Related Articles—Akron, Ohio to N. Y., N. J. & Pa. 


, 9-1-59, Div. 3. 
57. Tariffs 


57.1 Publisher 
57.15 Requisite Operating Authority 


57.15 I & S M-12148, Citrus Fruit Juice—Fla. & Texas to Central & 


Midwest Territory, .... I. C. , 9-11-59, Div. 3. (Please See 20.54, 
Same Title). 


57.15 Suspended schedules are beyond scope of respondents’ authority 
and are unlawful. Order will be entered requiring their cancellation, and 
discontinuing proceedings. I & S M-12198, Coffee Beans other than Green— 
Poole’s Drayage Co., .... I. C. C. , 9-4-59, Div. 3. 


57.2 Form, Contents & Style 
57.21 Tariff Rules 


57.21 Upon further hearing in MC-C-2027, so-called cube rules main- 
tained by motor common carriers applicable in connection with interstate 
transportation of light and bulky articles between points in Calif. & Nevada, 
on one hand, and points in Calif., Nevada & Oregon, on other, found unjust 
and unreasonable, and ordered cancelled. Findings in prior report, 302 
I. C. C. 775, modified, prior order vacated, and proceeding discontinued. 

In I & S M-11349, rule proposed to be applied for transportation of 
light and bulky articles found not shown to be just and reasonable. MC-O- 
2027, Rules on Light & Bulky Articles, .... I. C. C. , 8-27-59, Div. 3. 
(Embraces I & S M-11349, Capacity Loads—Long Transp. Co.). 

57.21 Proposed intermediate rule is limited to routes not more than 
10 percent circuitous and is said to comply with findings in 43 M. C. C. 
269, 275. However, findings therein disapproved intermediate point provi- 
sions for irregular-route carriers, and Tariff Circular MF No. 3 does not 
authorize publication of such rules by irregular-route carriers. I & 8S 
M-12456, Tile & og Articles—Akron, Ohio to N. Y., N. J. & Pa., .... 

, 9-1-59, Div. 3. 


58. Charges 
58.0 Generally 


, seem 


58.01 Minimum Charge 


58.01 Evidence will not support finding that cube rule is needed by 
respondents in order to insure recovery of direct costs in transportation of 
— and bulky articles. MCO-C-2027, Rules on Light & Bulky Articles, 

I. C. C. , 8-27-59, Div. 3. 
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58.01 Proposed reduced minimum charges are reasonably compen- 
satory and not otherwise unlawful. I & S M-12094, Toilet Preparations— 
ee Mass. to Middle Atlantic Territory, .... I. C. C. , 9-10-59, 

iv. 2. 


58.06 Vehicle v. Less-Vehicle Load 


58.06 Issuance of two or more bills of lading is not controlling if facts 
and circumstances attending making of shipments and bills of lading con- 
clusively establish that in all other respects they actually were C.L. ship- 
ment. 234 I. C. C. 441 and 274 1. C. C. 245. 


In instant proceeding, shipments described in two bills of lading pre- 
sented by shipper were consigned not to same but to different consignees 
and destinations. In addition, each bill of lading specifically designated 
each shipment as L.C.L. There is no evidence to indicate that shipper 
intended movement to be other than in L.C.L. lots. 


Even had evidence clearly shown that defendants’ employees could have 
performed loading and unloading, that fact would not outweigh other cir- 
cumstances surrounding this transportation which clearly indicate that 
these were two L.C.L. shipments. No. 32535, Cooperative cag League 
Federation Exchange, Inc. v. Chicago, B. & Q. R. Co., ... : os o. 
9-11-59, Div. 2. 


6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.01 Standards of Reasonableness 


60.01 Local rate to which all of authorized general increases have not 
been added is not necessarily below maximum reasonable level as factor for 
application on through shipment. MC-C-1938, Industrial Steel & Supply Co., 
Inc. v. Freight Ways, Inc., .... I. C. C. , 8-17-59, Div. 2. 


60.3 Conformity with Fourth-Section Principles 


60.34 Through v. Aggregate of Intermediate Rates—Motor Carrier 

60.34 Joint rate which exceeds combination of intermediate rates is 
prima facie unreasonable. This presumption may be overcome only by clear 
showing that lower aggregate is depressed below maximum reasonable level. 
302 I. C. C. 537, 539. MC-C-1938, Industrial Steel & Supply Co., Inc. v 
Freight Ways, Inc., .... I. C. C. , 8-17-59, Div. 2. 


60.37 Terminal v. Intermediate Rates—Freight Forwarder 


60.37 Sec. 4 of Act does not apply to freight forwarders and fact that 
intermediate-point rates are higher than those to breakbulk destinations is 
not in itself sufficient justification for finding rates unreasonable. 

Freight-forwarder service to any point outside distribution point may 
reasonably be considered as service to point beyond notwithstanding that 
point of delivery is geographically situated intermediate to distribution point 
over route of underlying carrier. 300 I. C. C. 733, 736-7. No. 32012, Class 
Rates—Chicago, Ill. to Texas, .... I. C. C. , 9-2-59, Div. 2. 


61. Analogous or Homogeneous Articles 


61.2 Transportation Characteristics 
61.28 Necessaries 


61.28 Proposed rate and minimum now apply from and to these points 
on such commodities as catsup, meat gravy, fruit and vegetable juices, 
macaroni, pork and beans, soup, spaghetti, and spaghetti sauce with meat. 
All of these foodstuffs have similar transportation characteristics, and in 
both groups commodities are rated either class 37% or class 35 in governing 
classification. Proposed rate found just and reasonable. I & S M-12291, 
Foodstuffs—Chicago, Ill. to St. Louis, Mo., .... I. C. C. , 8-6-59, Div. 2. 
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62. Rate Comparisons 


62.0 Generally 
62.01 Standards of Reasonableness 


62.01 There is little evidence to justify scale III rate as basis for 
reparation, particularly since it was prescribed for zone not here under 
consideration. No. 32454, Ideal Cement Co. v. Union Pac. R. Co., 

; , 9-1-59, Div. 2. 


62.02 Rate for Opposite Movements 


62.02 There is no showing that circumstances and conditions are same 
northbound as southbound. Mere fact that rate in one direction exceeds 
that in opposite direction between same points is not controlling. 281 1.C.C. 
175, 158. I & S 6933, Lumber—Calif. & Oregon to Calif. & Ariz., 

, 8-10-59, Commission. 


62.5 Semi-Processed Material 
62.54 Industrial Chemicals & Acids 


62.54 Evidence is convincing that at time of this movement, L. & N. 
scale represented going basis on this commodity between numerous points 
within area traversed by these shipments. Because of its wide use and 
general acceptance on this traffic, it represents maximum reasonable basis 
on instant shipments. No. 32493, Allied Chemical Corp. v. St. Louis S. W. 
Bre, ««.. & GG. 202s, Rees, Bee. &. 

62.54 Proposed rate compares favorably with rates on this same 
commodity from Pryor to destinations in Texas, Ark., N. Mex., La. & Tenn. 
Proposed schedule found just and reasonable. I & S M-12443, Calcium 


Carbide—Pryor, Okla. to Birmingham, Ala., .... I. C. C. ...., 8-19-59, 
Div. 2. 


62.6 Industrial Manufactures 
62.64 Construction Material 


62.64 Cement clinker and cement normally take same commodity rate 
between points in both of considered territories, and both commodities 
take same rating in governing classification. No. 32454, Ideal Cement Co. 
v. Union Pac. BR. Ca, .... 1. C. C. , 9-1-59, Div. 2. 


64. Compensativeness 


64.0 Generally 
64.03 Reasonable Compensation 


64.03 Rate to be just and reasonable must yield revenue sufficient to 
cover at least out-of-pocket cost of service. No. 32960, Feed—Omaha, Neb. 
to Stanton & Nodaway, Iowa, .... I. C. C. , 9-11-59, Div. 3. 

64.03 In order to be reasonably compensatory, rates on freight, all 
kinds, must be on relatively high level. I & S M-12292, Freight, All Kinds 
—Chicago to Columbus, Ind., .... I. C. C. , 9-14-59, Div. 2. 

64.03 Fully distributed costs computed in accordance with method 
developed by Commission’s cost finding section would only represent addi- 
tion of statistical apportionment of constant costs to variable costs, results 
of which might not give effect to competitive factors which must be con- 
sidered in determining justness and reasonableness of rates. To be reason- 
ably compensatory, competitive rate must at least cover out-of-pocket cost, 
including variable portion of reasonable return after Federal income taxes, 
and make contribution to transportation burden. I & S 6933, Lumber— 
Calif. & Oregon to Calif. & Ariz., .... I. C. C. , 8-10-59, Commission. 
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64.1 Ascertainment of Costs 
64.10 Cost Elements 


64.10 Any rent paid for use of equipment and property is considered 
as cost, and thus it follows that rent (return) for use of capital to provide 
equipment and property in lieu of renting should be treated as cost of 
furnishing transportation service. 


An allowance for depreciation on road property should have been in- 
cluded by respondents, but since omission thereof has negligible effect upon 
final results, no such allowance has been included in restated costs. 


Terminal costs do not vary with distance but with amount of switching 
required at terminals. Linehaul costs vary with train weights over each 
district and as between routes. I & S 6933, Lumber—Calif. & Oregon to 
Calif. & Ariz., ....I.C. C. , 8-10-59, Commission. 


64.11 Average Costs 


64.11 Respondent’s only mention of cost is mere reference to its 1958 
system-average expense. System-average costs are not best evidence of 
reasonableness of rates on particular commodities. I & S M-12424, Iron or 
Steel Articles—Bet. Points in Colo., Utah & Wyo., .... I. C. C. , 9-2-59, 
Div. 3. 


64.11 Acceptable and well recognized cost-finding procedures sanction 
respondent’s method of separating expenses according to services: linehaul, 
switching, terminal, carload, and general overhead. Expenses for each 
service were stated as unit cost, which was then applied to services required 
for considered traffic. Train crews’ wages and fuel cost were directly as- 
signed to engine districts. As to method used in determining variable 


portion of certain items of expense, such as maintenance of way and struc- 
tures, method followed was that of correlating expenses per mile of road 
with gross-ton-miles per mile of road. Twenty-six class I railroads were 
used for this purpose. This procedure has been followed for great many 
years and is recognized as furnishing approximation of expenses that vary 
directly with changes in traffic volume. I & S 6933, Lumber—Calif. & 
Oregon to Calif. & Ariz., .... I. C. C. , 8-10-59, Commission. 


64.11 System average expenses are frequently found to be of limited 
value in determining lawfulness of rates on particular movement. However, 
they are entitled to consideration, and where they are, as in instant pro- 
ceeding, well in excess of minimum revenues which would result in most 
instances from proposed rates, doubt arises as to compensativeness of such 
rates. I & S M-12260, Malt Beverages & Containers—Bet. N. J. & Ohio, 
Bs HS Te Bey cone be Ge ©. , 9-3-59, Div. 3. 


64.12 Out-of-pocket Costs 


64.12 Bureau estimates that respondent’s out-of-pocket costs on this 
traffic are 47.6 cents on beer and 57.2 cents on empty containers. While 
such estimates have limited accuracy, they are entitled to some weight, 
particularly as they stand unrebutted. I & S M-12468, Beer, Empty Con- 
tainers—New York to Boston & Return, .... I. C. C. , 9-2-59, Div. 3. 


64.12 Although taxes and return do not vary materially from time to 
time as traffic volume changes, it is considered that over longer period of 
ten or more years, for example, they are influenced by fluctuations in amount 
of traffic handled. It is proper, then, that portion of return and taxes be 
treated as variable expenses to be borne proportionately by all traffic. To 
exclude return and taxes altogether in estimating variable expense in con- 
sidering rates on this traffic would cast upon other traffic more than its 
proportionate share of such costs. 


Out-of-pocket costs include those operating expenses, rents, taxes, and 
return which vary with changes in traffic volume and can be assigned 
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directly to specific traffic movements. They are directly affected by use 
of carrier facilities. 

Proper determination of out-of-pocket percentage requires study of 
relationship of changes in expenses coincident with changes in volume 
measured in terms of traffic density. I & S 69388, Lumber—Calif. & 
to Calif. & Ariz., .... I. C. C. , 8-10-59, Commission. 


64.15 Round-trip Costs 


64.15 Cost study is unreliable to extent that it is based on short-line 
distances, and also in that it ignores movement of traffic in reverse direction. 
See 302 I. C. C. 13, 16. On basis of actual miles travelled and round-trip 
load of 23,130 lbs. Arbet’s out-of-pocket costs from Battle Creek to Cin- 
cinnati, 361 uate are 65.5 cents. No. 32877, Paper Articles—Bet. Mich., 
Ohio & Ind., ik & @. , 9-1-59, Div. 3. 

64.16 Overhead Costs 


64.16 Remaining or constant expenses are those incurred in connec- 
tion with traffic as whole which, over period of time, are generally unaffected 
by an increase or decrease in traffic volume and, as they are incapable of 
direct assignment, must be fairly apportioned. 259 1.C. C. 475,500. I&8S 
6933, Lumber—Calif. & Oregon to Calif. & Ariz., ....1.C.C. , 8-10-59, 
Commission. 


64.3 Weight of Vehicle Load Shipments 
64.31 Minimum Weight 


64.31 Evidence, particularly comparisons with corresponding rail 
rates, is adequate to support finding that proposed rates, particularly in 
absence of published minimum weight in connection therewith, are not 
reasonably compensatory. No. 32960, Feed—Omaha, Neb. to Stanton & 


Nodaway, Iowa, .... I. C. C. , 9-11-59, Div. 3. 
66. Class Rates 


66.0 Generally 
66.0 Generally 


66.0 Upon further hearing, class rates of freight forwarders and motor 
common carriers from Chicago, Ill. to destinations in Texas, found just and 
reasonable. Findings in prior report, 302 I. C. C. 21, reversed in part. 
No. 32012, Class Rates—Chicago, Ill. to Texas, .... I. C. C. , 9-2-59, 
Div. 2 (embraces Motor Class Rates—Chicago, Ill. to Texas, MC-C-2018). 


66.0 Proposed reduced freight-forwarder class rates between Balti- 
more, Md. & certain points in N. Y. & N. J., & from & to or between points 
in official & western trunkline territories, found just and reasonable in 
some instances and not shown to be just and reasonable in others. I&S8 
7048, Class Rates—Md. to N. J. & N. Y., .... 1. C. C. , 9-2-59, Div. 2 
(embraces I & S 7054, Forwarder Class Rates—From & to or bet. Official 
& Western Trunkline Territory). 


66.0 Class rates of respondent freight forwarder from & to or between 
points in official & western trunkline territories, found not shown to be 
unlawful. No. 32557, Forwarder Class Rates—American Freight Fwdg. 
COs 2.646558. Ge , 9-2-59, Div. 2 (embraced in I & S 7043). 


66.5 Semi-Processed Material 
66.54 Industrial Chemicals & Acids 


66.54 Rates charged on tank-car loads of sulphuric acid from Baton 
Rouge, La. to Tyler, Texas, & of spent sulphuric acid from Tyler to Baton 
Rouge, found to have been unjust and unreasonable. Just and reasonable 
rates determined, and reparation awarded. No. $2498, Allied Chemical 
Corp. v. St. Louis 8S. W. Ry. Co., .... I. C. C. , 9-2-59, Div. 2. 
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66.55 Lumber 


66.55 Charges collected on shipments of laminated fir lumber & con- 
necting hardware from Portland, Oregon to South Ft. Plain & Central 
Bridge, N. Y., found inapplicable. Applicable charges determined, but 
reparation denied because excess charges were not borne by complainants. 
No. 32535, Cooperative Grange League Federation Exchange, Inc. v. Chicago, 
B. & Q. R.Co, .... 1. C. 4 , 9-11-59, Div. 2. 


66.6 industrial Manufactures 
66.61 Iron & Steel Articles 


66.61 Rate on sheet or plate steel, in T.Ls., from Cincinnati, Ohio & 
Newport, Ky., to Wichita, Kan., found to be unjust and unreasonable. Just 
and reasonable rates determined for future. MC-C-1938, Industrial Steel 
& Supply Co., Inc. v. Freight Ways, Inc., .... I. C. C. , 8-17-59, Div. 2. 


67. Commodity Rates 


67.0 Generally 
67.01 All Freight Mixtures 


67.01 Freight-forwarder volume commodity rates in connection with 
trailer-on-flatcar service found just and reasonable and not otherwise un- 
lawful. I & S 6993, Forwarder Volume Commodity Rates bet. Chicago & 
New York, .... I. C. C. ...., 9-4-59, Commission. 

67.01 Proposed motor-carrier rate on freight, all kinds, from Chicago, 
Ill. to Columbus, Ind., found not shown to be just and reasonable. I & 8 
M-12292, Freight, All Kinds—Chicago to Columbus, Ind., .... =< Se 
9-14-59, Div. 2. 


67.02 Other Commodity Mixtures 


67.02 Proposed reduced rate on fertilizing compounds, tree & weed 
killing compounds, grass seed, lime, & other commodities, in straight or 
mixed T.Ls., from Marysville, Ohio to Detroit, Mich., found not shown to be 
just and reasonable. I & S M-12339, Gardening Commodities—Marysville, 
Ohio to Detroit, .... I. C. C. 9-3-59, Div. 3. 


67.1 Products of Agriculture 
67.11 Grain & Grain Products 


67.11 Any-quantity rates on animal or poultry feeds from Omaha, Neb. 
te Stanton & Nodaway, Iowa, found unjust and unreasonable. No. 32960, 
Feed—Omaha, Neb. to Stanton & Nodaway, Iowa, .... I. C. C. , 9-11-59, 
Div. 3. 


67.15 Fresh or Frozen Fruits & Berries 


67.15 Tank-vehicle rates on citrus fruit juices from points in Fla. & 
Texas to points in Ill., Iowa, Minn., Neb., N. Dak., S. Dak. & Wis., found 
unlawful because beyond scope of respondent’s operating authority. I&S8S 
M-12143, Citrus Fruit Juice—Fla. & Texas to Central & Midwest Territory, 

pe. Me as , 9-11-59, Div. 3. 

67.15 Proposed reduced T.L. rates on frozen foods from origins in 
N. Y. to destinations in trunkline & central territories, found not shown to 
be just and reasonable. I & S M-12302, Frozen Fruits & Vegetables— 
Emery Transp. Co., .... I. C. C. , 8-10-59, Div. 2. 


67.17 Fresh or Frozen Vegetables 


67.17 I & S M-12302, Frozen Fruits & Vegetables—Emery Transp. 
Co., .... I. C. C. ...., 8-10-59, Div. 2. (Please See 67.15, Same Title). 
67.19 All Other 
67.19 Proposed motor contract-carrier rate on green coffee beans, in 
T.Ls., from New York, N. Y. to Pittsburgh, Pa., found just and reasonable. 
I & S M-12367, Coffee, New York to Pittsburgh—Beatty Motor Exp., Inc., 
, 8-20-59, Div. 2. 
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67.19 Proposed motor-carrier rates on coffee beans found unlawful 
because they are beyond scope of respondents’ operating authorities. 1&8 
M-12198, Coffee Beans other than Green—Poole’s Drayage Co., et al., .... 
I. C. C. ...., 9-4-59, Div. 3 (embraces I & S M-12226, Coffee Beans (other 
than green)—Frigid Freightways). 


67.3 Rough Products of Mines 
67.31 Coal & Coke 


67.31 Proposed reduced commodity rates on bituminous coal, in C.Ls., 
from Clearfield, Pa. base group, & from other related groups, to Philadelphia, 
Pa., for export, found just, reasonable, and otherwise lawful. I & S 7109, 
Coal—Clearfield Group to Philadelphia for Export, .... I. C. C. 
9-3-59, Div. 3. 


67.5 Semi-Processed Material 
67.54 Industrial Chemicals & Acids 


67.54 Proposed reduced T.L. commodity rate on calcium carbide from 
Pryor, Okla., to Birmingham, Aila., found just and reasonable. I & S M- 
12443, Calcium Carbide—Pryor, Okla. to Birmingham, Ala., .... I. C. C. 
«eee, 8-19-59, Div. 2. 


67.54 Proposed T.L. rate on trimethylolpropane from Bishop (Chem- 
cel), Texas to Detroit, Mich., found not shown to be just and reasonable. 
I & S M-12247, Chemicals—Bishop (Chemcel), Texas to Detroit, Mich., .... 
I. C. C. ...., 8-10-59, Div. 2. 


67.55 Lumber 


67.55 Proposed reduced C.L. rates on lumber & lumber products from 
points in Oregon & Calif. to points in Calif. & Ariz., in interstate or foreign 
commerce, found just and reasonable in certain instances and not shown to 
be just and reasonable in others. I & S 6933, Lumber—Calif. & Oregon to 
Calif. & Ariz., .... I. C. C. ...., 8-10-59, Commission. 


67.58 Primary Metals 


67.58 Upon reconsideration, filing of original complaint, as amended, 
found to include shipments of pig iron, in C.Ls., made on & between Feb. 
28 and Dec. 27, 1955, from Jackson, Ohio to Racine, Wis. Rate charged 
found to be unjust and unreasonable. Just and reasonable basis prescribed, 
and reparation awarded. Findings in prior report, 305 I. C. C. 723, reversed 
in part. No. 32279, Belle City Malleable Iron Co. v. Chesapeake & O. Ry. 
Gs 0a 9-2-59, Commission. 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Proposed reduced T.L. rate on iron or steel plate, sheet, grader 
blades, pipe, bars, channel, castings, structural, fabricated, & cable, between 
Ogden, Provo & Salt Lake City, Utah, on one hand, & Colorado Springs, 
Denver & Pueblo, Colo. & Cheyenne, Wyo., on other, found not shown to be 
just and reasonable. I & S M-12424, Iron or Steel Articles—Bet. Points in 
Colo., Utah & Wyo., .... I. C. C. ...., 9-23-69, Div. 3. 


67.64 Construction Material 


67.64 Proposed reduced T.L. rates on tile, facing or flooring, from 
Kankakee, Ill. to Cincinnati, Columbus, Dayton, & Hamilton, Ohio & In- 
dianapolis, Ind., found not shown to be just and reasonable. I & S M-12354, 
Asphalt Composition—Kankakee, Ill. to Ohio & Ind., .... I. C. C. ...., 
9-11-59, Div. 3. 


67.64 Rate charged on cement clinker, in C.Ls., from Devils Slide, 
Utah, to Boettcher, Colo., found unjust and unreasonable. Basis for just 
and reasonable charges prescribed, and reparation awarded. No. 32454, 
Ideal Cement Co. v. Union Pac. R. Co., .... 1. C. C. ...., 9-1-59, Div. 2. 
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67.64 Proposed reduced T.L. rates on title & related articles from 
Akron, Ohio to New York, N. Y., Philadelphia, Pa. & points grouped there- 
with, found just and reasonable; and proposed intermediate rule over irregu- 
lar routes found not shown to be lawful. I & S M-12456, Tile & Related 
Articles—Akron, Ohio to N. Y., N. J. & Pa. .... I. C. C. ...., 9-1-59, 
Div. 3. 


67.64 Reduced rates on wallboard & related articles from Baltimore, 
Md. & points grouped therewith, to points in N. Car. & S. Car., found not 
shown to be just and reasonable. I & S M-12087, Wallboard & Related 
Articles—Md. to N. Car. & S. Car., .... 1. C. C. , 8-6-59, Div. 2. 

67.64 Commodity rates on wallboard & related articles from Baltimore 
& Baltimore Port, Md., to points in N. Car. & S. Car., found unjust and 
unreasonable. No. 32846, Wallboard & Related Articles—Baltimore to 
N. Oar. & 8. Car., .... 1.C. C. , 8-6-59, Div. 2. 


67.65 Paper & Paper Products 


67.65 Rates of respondent motor carrier on paper & paper articles, in 
T.Ls., between points, in Mich., on one hand, & points in Ohio & Ind., on 
other, found below reasonable minimum level, and required to be can- 
celled. No. 32377, Paper Articles—Bet. Mich., Ohio & Ind., .... I. C. C. 
eee, 91-59, Div. 3. 


67.67 Paints, Abrasives & Preservatives 


67.67 Proposed reduced rail rates on specified paints & related articles, 
in box-car loads, between points in official territory, found lawful. I & 8 
7027, Paint & Related Articles—Official Territory, .... I. C. C. 
8-27-59, Commission. 


67.8 Necessaries 
67.81 Manufactured Foods 


67.81 Proposed reduced T.L. rate on foodstuffs from Chicago, Ill. to 
St. Louis, Mo., found just and reasonable. I & S M-12291, Foodstuffs— 
Chicago, il. to St. Louis, Mo., .... I. C. C. , 8-6-59, Div. 2. 


67.83 Meat, Poultry & Dairy Products 


67.83 Proposed reduced T.L. rate on fresh or salted meats & packing- 
house products from Marshalltown, Iowa to Chicago, Ill., found just and 
reasonable. I & S M-12211, Meats—Marshalltown, Iowa to Chicago, ILL, 
rere % 5 , 8-6-59, Div. 2. 

67.83 Proposed reduced T.L. rates, min. 20,000 & 30,000 lbs., on lard 
& other shortenings from Champaign, IIl. to points in Mich., found just and 
reasonable. I & S M-12437, Shortenings—Champaign, Ill. to Mich., .... 
. oc. , 9-1-59, Div. 2. 

67.84 Beverages 


67.84 Reduced T.L. rates on beer from New York, N. Y. to Boston, 
Mass., & on empty containers in reverse direction, found not shown to be 
just and reasonable. I & S M-12468, Beer, Empty Containers—New York to 
Boston & Return, .... I. C. C. , 9-2-59, Div. 3. 


67.84 (1) Proposed reduced T.L. commodity rates on malt beverages 
from Newark, N. J. to Ohio & N. Y. destinations, & on empty containers 
from points in Ohio & Watertown, N. Y. to Newark found not shown to be 
just or reasonable. (2) Proposed initial T.L. rates on malt beverages from 
Newark to Covington & Newport, Ky., & on empty containers in reverse 
direction, found unlawful. I & S M-12260, Malt Beverages & Containers— 
Bet. N. J. & Ohio, Ky. & N. Y., .... 1. C. C. , 9-83-59, Div. 3. 


67.86 Furniture & Furnishings 


67.86 Common-carrier T.L. rates on furniture parts from Cleveland, 
Ohio to Dallas, Texas, found not shown to be unlawful. No. 32801, Angle 
Iron Bed Base Frames—Cleveland to Dallas, .... I. C. C. ...., 9-3-59, 
Div. 3 (embraced in I & S M-11991). 
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67.86 Proposed reduced T.L. rate on furniture parts from Cleveland, 
Ohio to Dallas, Texas, found not shown to be just and reasonable. I & S M- 
11991, Bed Frames—Cleveland to Dallas, .... I. C. C. , 9-3-59, Div. 3. 


67.9 Miscellaneous Manufactures 
67.91 Light Chemicals and Drugs 


67.91 (1) Proposed reduced minimum charges on L.T.L. shipments of 
toilet preparations from Springfield, Mass. to points in Md., Pa., Va. & 
Washington, D. C., found just and reasonable. (2) Proposed L. T. L. 
commodity rates on toilet preparations from Springfield, to points in Md., 
Pa., Va. & Washington, D. C., found not shown to be just and reasonable. 
I & S M-12094, Toilet Preparations—Springfield, Mass. to Middle Atlantic 
Territory, .... I. C. , , 9-10-59, Div. 2. 


69. Passenger Service Charges 


69.2 Rail Commutation Fares 
69.23 Trunk Line 


69.23 Proposed increased suburban fares of Erie & New Jersey & 
New York railroads in N. J.-N. Y. area, & increased commutation fares of 
Pennsylvania R. between New York, N. Y., & points in N. J. on New York & 
L. B. R., found just and reasonable. I & S 7046, Pennsylvania R. Co.— 
Increased Commutation Fares, .... I. C. C. ...., 9-18-59, Commission 
(embraces No. 33147, Increased Suburban Fares—Erie & N. J. & N. Y. 


Rs., and No. 33184, Increased Commutation Fares—Pennsylvania (N. Y. & 
L. B.) R. Co.) 


69.23 Passenger fares between New York, N. Y., on one hand, and on 
other, points in N. Y. & N. J., over rail & ferry routes via Hoboken, N. J., 
found not shown to be unjust, unreasonable, or otherwise unlawful. No. 
82480, State of New Jersey v. Delaware, L. & W. R. Co., .... I. C. C. 


9-1-59, Div. 2 (embraces No. 32532 Northern Valley Commuters Organiza- 
tion v. Same). 


7. EQUALITY OF CHARGES 
70. Generally 


70.1 Unjust Discrimination 
70.10 Generally 


70.10 Two identical linehaul shipments of same commodity might be 
moved by respondent from Springfield to same destination under different 
rates. Respondent admits there is more than one shipper of these com- 
modities at Springfield. Thus, these rates appear to be fraught with 
potential unjust discrimination. I & S M-12094, Toilet Preparations— 
Springfield, Mass. to Middle Atlantic Territory, .... I. C. C. , 9-10-59, 
Div. 32. 


70.2 Rate Adjustments or Practices 
70.24 Consolidation of Shipments 


70.24 Loading of trailers with different shipments prior to delivery to 
linehaul carrier, including those occasional instances where one of trailers 
may be loaded with only one shipment from one consignor to one consignee, 
constitutes assembly and consolidation of shipments to be delivered to car- 
rier as one shipment. I & S 6993, Forwarder Volume Commodity Rates 
bet. Chicago & New York, .... I. C. C. , 9-4-59, Commission. 
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72. Port Equalization 
72.1 North Atlantic Ports 


72.14 Coal 


72.14 Purpose of establishment so many years ago of differential of 
seven cents (7c) in export rates, Baltimore below Philadelphia, was to 
offset disadvantage to Baltimore by reason of longer ocean distance and 
higher cost from Baltimore than from Philadelphia. See 23 I. C. C. 385, 
388 (1912). However, charter party rates from three major coal exporting 
ports on Atlantic Coast, namely Hampton Roads, Baltimore and Philadelphia, 
are now same. This gives rise to question whether there is now any need 
for differential, or whether it has outlived its usefulness. Reductions of 
seven cents (7c) to Philadelphia that would place that port and Baltimore 
on exact equality approved. I & S 7109, Coal—Clearfield Group to Phila- 
delphia for Export, .... I. C. C. ...., 9-3-59, Div. 3. 


74. Undue Preference or Prejudice 


74.2 Movement to or from Preferred Point 
74.20 Generally 


74.20 Evidence is clear that protesting shippers use truck transporta- 
tion almost entirely to reach their markets in Calif., Ariz. & N. Mex. It 
appears also that they would not avail themselves of rail service to any 
greater extent, if at all, than at present even at rate reductions commensur- 
ate with, or greater than, those complained of. In these circumstances, there 
is no basis for finding of undue preference or prejudice. 190 I. C. C. 728, 
733; 297 I. C. C. 603, 608. I & S 6933, Lumber—Calif. & Oregon to Calif. 
& Ariz., .... 1. C. C. ...., 8-10-59, Commission. 


75. Intrastate Rates 
75.0 Generally 


75.01 Jurisdiction of Commission 


75.01 Respondents renew objections to evidence offered by protestants 
which is intended to prove that proposed rates would result in unjust dis- 
crimination against or undue prejudice to persons engaged in intrastate 
commerce and undue preference of persons engaged in interstate commerce. 
Commission has no authority to determine such an issue. 132 I. C. C. 207, 
212; 264 I. C. C. 593, 595. These objections are sustained. Commission 
does not have authority to determine what effect, if any, Calif. intrastate 
rates would have on intrastate motor-carrier operations, and objections to 
evidence directed to that issue are sustained. I & S 6933, Lumber—Calif. & 
Oregon to Calif. & Ariz., .... I. C. C. ...., 8-10-59, Commission. 


8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.09 Imposition of Conditions 


80.09 Conditions imposed for maintenance of all existing routes, gate- 
ways, and traffic relationship for prompt and sufficient switching service 
and storage of empty cars for Grand Trunk W. Ry. Co. F. D. 20667, New 
Jersey, I. & I. R. Co.—Pur.—Indiana N. Ry. Co., 9-17-59, Div. 4. 


80.6 Pooling 
80.61 Railroad 


80.61 Upon application of Railway Exp. Agency, Inc., and certain 
railroads for approval and authorization to pool or divide traffic, service, and 
earnings in connection with conduct of express business, such pooling or 
division approved and authorized. No. 33140, Express Contract, 1959, .... 
©. G. 2.2 cy Powe, Ear. S. 
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81. Control of Two or More Carriers 


81.1 Facts Constituting Control 
81.11 Stock Ownership 


81.11 Acquisition of capital stock of Freightways, as well as stock 
of affiliate, had effect of placing Railroad, a carrier, and Hutchins, a person 
affiliated with Railroad, in control of another carrier, Freightways, under 
conclusive presumption of sec. 5(5)(b) of Act, in violation of sec. 5(4), be- 
cause Commission’s prior approval under sec. 5(2) was neither sought nor 
obtained. MC-F-6410, Bangor & A. R. Co.—Investigation of Control—Maine 
Freightways, .... M. C. C. ...., 9-17-59, Div. 4. 

81.11 Grinpas (with title in names of his children) Crowley and 
Robinson, control Bulk through ownership of majority of its capital stock. 
Although application seeks authority for control of Bulk through manage- 
ment by those individuals, it is clear that control exists through stock 
ownership, particularly in view of affiliation of Crowley and Robinson with 
Grinpas and Southwest. Order, accordingly, will authorize such control 
through stock ownership. MC-F-7189, J. E. Grinpas—Control—Bulk Motor 
Transport, Inc., .... M. C. C. ...., 9-9-59, Div.4. 


81.3 Competitive Operations 
81.30 Generally 


81.30 In view of difference in commodities transported and service 
rendered, common carrier operations of vendee and those of E. A. Gallagher 
& Sons which are within same general territory, under common control, 
would be consistent with public interest. MC-F-6955, Sullivan Lines, Inc.— 
Pur.—R. E. Sullivan, .... M. C. C. ...., 8-28-59, Div. 4. 


81.7 Disposition of Control Applications 
81.73 Motor Truck—Authorized 


81.73 Control of Two or More Motor Truck Carriers of Property in 

Common Interest Authorized by Div. 4: 

Grinpas, J. E., et al—Bulk Motor Transport, Inc., MC-F-7189, .... M. C. C. 
ee 

Mockenhaupt, L. L.,—Victorville-Barstow Truck Line & B & L Truck & 
Transfer Co., MC-F-6943, 8-28-59. 


82. Transaction Sound & Applicant Fit 


82.1 Condition of Vendee 
82.10 Generally 


82.10 Ohio company’s estimates of future earnings seem prudent, and 
although its cash position at outset would be precarious, and it would be 
overcapitalized, same would be true where temporary management by Ohio 
company terminated and control of operation assumed by estate of Gibbons, 
whose widow is physically unable to continue operation and completely lacks 
experience in transportation. Public interest would best be served by ap- 
proval of transaction. MC-F-6951, Pennsylvania-Ohio Exp., Inc. (Ohio)— 
Control & Merger—Pennsylvania-Ohio Exp., Inc. (Pa.), 9-17-59, Div. 4. 


82.12 Debt Financing of Intangibles 


82.12 Meritorious is provision in present agreement which would 
preclude vendee from paying salaries, dividends, or bonuses to its stock- 
holders and officers during period of existence of debt to vendor. This pro- 
vision should be retained as it would enable vendee to build up its surplus. 
MC-F-6955, Sullivan Lines, Inc.—Pur.—R. E. Sullivan, .... M. C. C. ...., 
8-28-59, Div. 4. 
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82.3 Consideration 
82.30 Generally 


82.30 As TOX will be authorized to purchase and retain less operating 
authority than originally intended, parties may, if they so desire, adjust 
purchase price downward without further authority. MC-F-6811, Texas- 
Oklahoma Exp., Inc.—Pur.—Checker Transit Co., 8-28-59, Div. 4. 


82.33 Intangibles 


82.33 No determination will be made at this time whether conditions 
will be imposed requiring amortization or writeoff by Freight Lines of any 
amount assigned to its “Other Intangible Property’’ account or by parent 
company of any portion of amount recorded in its investment account, as 
result of transaction. This question will be reserved for later consideration 
and will be subject of supplemental order if it is determined that such con- 
ditions should be imposed. Consummation of transactions will constitute ac- 
ceptance by applicants of this reservation of jurisdiction for that purpose. 
MC-F-7000, Consolidated Freight Lines, Inc. (Del. Corp.)—Consolidation— 
Consolidated Freightways, Inc. (Wash. Corp.) & Sea-Van Exp., Ltd. (Brit. 
Col. Corp.), .... M.C. C. , 9-8-59, Div. 4. 


83. Prior Utilization of Authority 


83.3 Reinstitution of Operation 
83.30 Generally 


83.30 Where, as here, it is undisputed that portions of vendor’s 
specialized commodity authority has not been utilized, applicants have 
burden of establishing by affirmative evidence that reinstitution of service 
thereunder by vendee would be consistent with public interest. MC-F-6974, 
Shein’s Exp.—Pur.—Leo Smith Fwdg. Co., Inc., .... M. C. C. , 9-11-59, 
Div. 4. 


83.9 Transfer of Dormant Franchises 


83.92 Cancellation of Dormant Portion—Motor Truck 


83.92 Transfer of Motor Truck Operations Approved by Div. 4, upon 
Condition that Operating Authority Covering Dormant Portions of Vendor’s 
Routes Be Surrendered and Cancelled: 


Texas-Oklahoma Exp., Inc.—Pur.—Checker Transit Co., MC-F-6811, 8-28-59. 
85. Sound Transportation Conditions 


85.0 Generally 
85.01 Corporate Simplification 


85.01 In interest of corporate simplification, consideration should be 
given to plan for early unification of carriers, subject to Commission’s prior 
approval. MC-F-6943, L. L. Mockenhaupt—Control—Victorville-Barstow 
Truck Line & B & L Truck & Transfer Co., 8-28-59, Div. 4. 


85.3 Competitive Effect 
85.32 Impairment of Competitive Operation 


85.32 Existing carriers apparently are providing adequate service, 
and it would not be consistent with public interest to subject their service 
to public to impairment by additional unwarranted competitor. MC-F-6974, 
Shein’s Exp.—Pur.—Leo Smith Fwdg. Co., Inc., .... M. C. C. , 9-11-59, 
Div. 4. 


85.4 Effect Upon Employees 
85.41 Railroad 


85.41 Same conditions imposed as in 261 I. C. C. 672. F. D. 20026, 
a 8S. S. & S. B. R.—Trackage Rights—Cook County, IIL, .... I. C. C 
, 9-17-59, Div. 4. 
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To Same Effect: 
F. D. 20667, New Jersey, lL. & I. R. Co.—Pur.—Indiana N. Ry. Co., 
. C. C. , 9-17-59, Div. 4. 
86. Leases & Operating Agreements 


86.3 Trackage or Operating Agreements 


86.32 Amended Railroad Agreement 


86.32 Amended Railroad Joint Facility Agreements Approved by 
Div. 4: 


Chicago, S. S. & S. B. R.—Cook County, Ill., F. D. 20026, x, 26. & 
9-17-59 (trackage rights over certain ‘lines of Illinois. Central R. Co.). 
87. Disposition of Unification Applications 


87.1 Merger 
$7.11 Railroad—Approved 


87.11 Unification by Merger, Purchase or Acquisition of Properties of 
Two or More Railroads Authorized by Div. 4: 


New Jersey, I. & I. R. Co.—Pur.—Indiana N. Ry. Co., F. D. 20667, 9-17-59. 

87.13 Motor Truck Lines—Approved 
87.13 Unification by Consolidation, Merger, or Purchase of Operation 

Authority and Property of Two or More Motor Carriers of Property Author- 

ized by Div. 4: 

Consolidated Freight Lines, Inc. (Del. Corp.)—-Consolidation—Consolidated 
Freightways, Inc., (Wash. re ) & Sea-Van Exp., Ltd. (Brit. Col. 
Corp.), MC-F-7000, .... M. C. , 9-8-59. 

Gregory, Inc., W. K.,—Pur.—Frank ¥" Seba Watson, MC-F-7143, 8-28-59. 

Mueller Transit Co.—Pur.—Minnesota-Wisconsin Transit, Inc., MC-F-7047, 
9-15-59. 

Shein’s Exp.—Pur.—Leo Smith Fwdg. Co., Inc., MC-F-6974, .... M. C. C. 

, 9-11-59. 

Sullivan Lines, Inc.—Pur.—R. E. Sullivan, MC-F-6955, .... M.C.C. ...., 
8-28-59. 

Texas-Oklahoma Exp., Inc.—Pur.—Checker Transit Co., MC-F-6811, 8-28-59. 

Transamerican Freight Lines, Inc.—Pur.—Rudolph Motor Lines, Inc., (H. M. 
Lessin, Trustee), MC-F-7025, 8-26-59. 
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Keene, Benjamin, Com. Car. App.—Baltimore City & Anne Arundel 
County, Md. (npr) 24.01, 24.92, 26.71, 27.22* 
Kenison Trucking, Inc. Ext.—Don, Idaho (npr) 05.23, 21.57, 27.41* 
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Leaman Transp. Co., Inc. Ext.—St. Marys, W. Va. (npr) 21.22, 26.71, 27.31° 
Light & Bulky Articles—See “Rules” 
Ligon, Arnold, Ext.—Radioactive Materials 27.31° 
Liquid Transporters, Inc. Ext.—Liquid Caustics (npr) 27.32* 
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Louisville & N. R. Co.—Discontinuance of Service—Bowling Green, Ky.- 

Memphis, Tenn. 29.03, 29.23, 29.32 
Lumber—Calif. & Oregon to Calif. & Ariz. 

17.42, 55.04, 55.10, 62.02, 64.03, 64.10, 64.11, 64.12, 64.16, 67.55, 74.20, 75.01 


Maas Transport, Inc. Ext.—Wyo. & Neb. (npr) 24.10, 24.13, 26.71, 27.31* 
Mack’s Transport Service, Inc. Ext.—3-Wheeled Vehicles 21.76, 27.31° 
Malt Beverages & Containers—Bet. N. J. & Ohio, Ky. & N. Y. 64.11, 67.84 
Maxwell Co. Ext.—Owensboro, Ky. (npr) 27.41° 
Meats—Marshalltown, Iowa to Chicago, Ill. 67.83 
Miller, Inc., Eldon, Ext.—Liquid Caustics (npr) 27.31° 
Ext.—Mich. (npr) 22.84, 24.24, 27.31* 
Ext.—Northwest (npr) 27.31* 
Miller Petroleum Transporters, Ltd. Ext.—Petroleum Products from 
Points in Shelby County, Tenn. 24.15, 27.31* 
Missouri Pac. Freight Transport Co.—Removal of Keypoints 
16.75, 20.08, 21.78, 23.30, 24.01, 26.42, 26.71, 26.79, 27.31%, 28.23 
Missouri Pac. R. Co.—Discontinuance of Service—Little Rock, Ark.- 
Alexandria, La. (npr) 16.24, 29.03, 29.23, 29.35, 29.45 
Discontinuance of Service—Kensas City, Mo.-Omaha, Neb. (npr) 
29.03, 29.20, 29.45 
Mockenhaupt, L. L.—Control—Victorville-Barstow Truck Line & B & L 
Truck & Transfer Co. (npr) 81.73%, 85.01 
Morgan Drive-Away, Inc. Ext.—Points in Md. (npr) 24.01, 26.71, 27.31° 
Motor Class Rates—Chicago, Ill. to Texas (embraced in Class Rates— 
Chicago, Ill. to Texas) 
Movers’ & Warehousemen’s Assn. of America, Inc.—Agreement 51.30, 51.71 
Mueller Transit Co.—Pur.—Minnesota-Wisconsin Transit Inc. (npr) 15.03, 87.13* 


New Jersey, I. & I. R. Co.—Pur.—Indiana N. Ry. Co. (npr) 80.09, 85.41, 87.11* 
New York Central R. Co. Loan Guaranty 31.40 
New York Central R. Co. Notes 33.20* 
New York, N. H. & H. R. Co. Loan Guaranty (F. D. Nos. 20372, 20397, 

20398) 31.40 
New York, N. H. & H. R. Co. Notes 31.40 
Northern Pac. Transport Co. Ext.—Pacific Coast Points 21.02, 21.78, 27.31* 
Northern Valley Commuters Organization v. Delaware, L. & W. R. Co. 

(embraced in State of New Jersey v. Delaware, L. & W. R. Co.) 
Northwestern Pac. R. Co.—Abandonment (Por.)—Larkspur Branch 

(Calif.) (npr) 29.45, 29.80, 29.91° 


Ogden, A. G., Ext.—Strang, Texas (npr) 24.01, 26.71, 27.32* 
Ohio Northern Truck Line, Inc.—Interpretation of Ctfe (embraced in 
Youngstown Cartage Co.—Interpretation of Ctfe) 


Paint & Related Articles—Official Territory 55.0, 55.16, 55.23, 55.80, 55.82, 67.67 
Paper Articles—Bet. Mich., Ohio & Ind. 16.40, 55.14, 64.15, 67.65 
Parsons, G. G., Ext.—Lumber (npr) 21.22, 24.15, 26.71, 27.31* 
Penn Yan Exp., Inc. Ext.—Baby Foods & Baby Supplies (npr) 

21.02, 21.50, 21.54, 21.72, 22.82, 26.74, 27.31% 
Pennsylvania-Ohio Exp., Inc. (Ohio)—Control & Merger—Pennsylvania- 

Ohio Exp., Inc. (Pa.) (npr) 82.10 
Pennsylvania R. Co.—Increased Commutation Fares 69.23 
Polk, H. A., Com. Car. App. (npr) 24.01, 24.14, 27.32° 
Princl, Arnold, Cont. Car. App. (npr) 21.11, 24.14, 24.44, 27.42* 


Queen, Arthur & John, Ext.—Md. 24.01, 24.11, 24.30, 26.71, 27.22° 





NOVEMBER, 1959 





Rates—See “Class Rates”—“Forwarder Class Rates”—“‘Forwarder Volume 
Commodity Rates” 
Ratliff & Ratliff, Inc., Ext.—Brick & Related Articles (npr) 
23.10, 24.10, 24.45, 27.81* 
Refrigerated Dispatch, Ltd. Com. Car. App. 04.02, 27.32° 
Refrigerated Transport Co., Inc. Ext.—Candy to Fla. (npr) 24.01, 24.68, 27.32° 
Riss & Co., Inc. Ext.—Explosives (npr) 21.42, 23.71, 24.53, 27.31* 
Ruan Transport Corp. Ext.—Chemicals 24.13, 26.71, 27.32° 
Ext.—Additional Points in Minn., Wis. & Ill. (npr) 27.32° 
Rules on Light & Bulky Articles 16.23, 57.21, 58.01 
Rules, Standards & Instructions for Installation, etc—Train Control 
Systems—See “Seaboard Air Line R. Co.” 


Safeway Truck Lines, Inc. Ext.—North Grosvenordale, Conn. (npr) 
24.18, 26.71, 27.32* 
Seaboard Air Line R. Co. R. S. & I. Aps. 776, 782, 783, 784, 793 46.32 
Shaver Fwdg. Co. Com. & Cont. Car. & Exemption Apps. (npr) (See 
Tidewater-Shaver Barge Lines, Inc.) 27.51* 
Shein’s Exp.—Pur.—Leo Smith Fwdg. Co., Inc. 18.35, 83.30, 85.32, 87.13* 
Shortenings—Champaign, Ill. to Mich. 55.04, 55.83, 67.83 
Southern Pac. Co. Stock Split (npr) 33.91° 
Southern Tank Lines, Inc. Ext.—Owensboro, Ky. (npr) 
02.22, 17.49, 20.80, 21.54, 24.10, 27.32* 
Sprout & Davis, Inc. Ext.—Asphalt Emulsion 24.10, 27.32* 
State of New Jersey v. Delaware, L. & W. R. Co. 16.21, 17.20, 69.23 
Steel—See “Iron” 
Stone Transfer Corp., Roy, Stock Dividend (npr) 31.0, 33.93* 
Sullivan Lines, Inc.—Pur.—R. E. Sullivan 81.30, 82.12, 87.13* 


Tallant Transfer Co., Inc. Ext.—Specified Commodities (npr) 24.11, 26.71, 27.31* 
Tarantola, Chas. A., Ext.—Radioactive Materials 21.72, 27.31° 
Taylor, J. W., Cont. Car. App. 05.23, 27.41° 
Texas-Oklahoma Exp., Inc.—Pur.—Checker Transit Co. (npr) 82.30, 83.92*, 87.13* 

Tidewater-Shaver Barge Lines Ext.—Priest Rapids (Wash.) (npr) (See 
Shaver Fwdg. Co.) 27.51° 
Ext.—Johnson Bar, Idaho (npr) 27.51* 
Ext.—Snake River (Oregon-Wash.-Idaho) (npr) 27.51° 
Tile & Related Articles—Akron, Ohio to N. Y., N. J. & Pa. 55.83, 57.21, 67.64 

Toilet Preparations—Springfield, Mass. to Middle Atlantic Territory 

53.41, 58.01, 67.91, 70.10 

Transamerican Freight Lines, Inc.—Pur.—Rudolph Motor Lines, Inc. 
(H. M. Lessin, Trustee) (npr) 87.13* 


Wabash R. Co.—Discontinuance of Service—Moberly, Mo.-Des Moines, 

Iowa 16.20, 17.48, 29.03, 29.20, 29.23, 29.41, 29.45 
Wallboard & Related Articles—Baltimore to N. Car. & S. Car. 67.64 
Wallboard & Related Articles—Md. to N. Car. & S. Car. 51.03, 55.81, 67.64 
Warren Transport, Inc. Ext.—Commodities 21.42, 26.70, 27.41° 
Watkins Motor Lines, Inc. Ext.—Bartow, Fla. 23.71, 24.68, 27.31% 
Western Truck Lines, Ltd. Ext.—Explosives 20.22, 27.31* 
Windsor, R. L., Cont. Car. App. 24.03, 24.57, 27.42* 
Winn, Jr., J. I., Ext.—Asphalt (npr) 24.03, 26.71, 27.42* 


Yoder, M. E., Ext.—Delaware City, Del. (npr) 24.24, 26.76, 27.31* 
Youngstown Cartage Co.—Interpretation of Ctfe 22.60, 22.70 





List of New Members* 


Billy T. Bates, Assistant General Freight Agent, The Texas and Pacific Railway 
Company, Room 304, Texas & Pacific Bldg., Dallas 2, Texas. 


John M. Cleary, 707 Munsey Building, Washington 4, D. C. 
Dean E. Conder, Nielsen and Conder, 510 Newhouse Building, Salt Lake City 


t 


11, Utah. 
Jack F. Counts, Route 7, 14 Mauldin Circle, Greenville, South Carolina. 
Raymond A. Dombrowski, 1024 North 12th Street, St. Joseph, Missouri. 
Michael V. Franciosa, 218 South 7th Street, Easton, Pennsylvania. 
Charles C. Frazee, Jr., 2021 Young Street, Dallas 1, Texas. 
O. Allen Funke, 228 South Street, Jersey City 7, New Jersey. 


Vernon D. Gabe, Director of Traffic and Transportation Division, Denver Chamber 
of Commerce, 1301 Welton Street, Denver 4, Colorado. 


James J. Gallagher, 539 Linden Street, Bristol, Pennsylvania. 


Anthony Haswell, Jr., Law Dept., Illinois Central Railroad Co., 135 East 11th Place, 
Chicago 5, Illinois. 


John E. Helseth, 504 Nightingale Road, Jacksonville 11, Florida. 


Castle W. Jordan, General Counsel, Ryder System, Inc., 3401 Main Highway, 
Miami 33, Florida. 


Victor E. La Porte, Traffic Clerk—Rates, Emery Industries, Inc., 4300 Carew Tower, 
Cincinnati 2, Ohio. 


Eugene J. Malone, Jr., 201 Penn. Avenue, S. E., Washington 3, D. C. 
Edward M. Miller, 302 Michigan Central Terminal, Detroit 16, Michigan. 


John W. Osborne, Texas and Pacific Railway Company, Room 304, Texas & Pacific 
Building, Dallas, Texas. 


Robert G. Steele, Industrial Traffic Service, P. O. Box 391, South Pasadena, 
California. 


Walter G. Treanor, Law Dept., The Western Pacific Railroad Co., 526 Mission 
Street, San Francisco 5, California. 


Robert J. Williams, Law Dept., Reading Company, 415 Reading Terminal, Phila- 
delphia 7, Pennsylvania. 


Edwin H. Yerkey, 515 Rothrock Avenue, Akron 14, Ohio. 


James R. Ziperski, House Counsel & Commerce Agent, Schwerman Trucking Com- 
pany, 620 South 29th Street, Milwaukee 46, Wisconsin. 


REINSTATED TO MEMBERSHIP 


Roger S. Bessey, 828 North Broadway, Milwaukee 2, Wisconsin. 
James A. Gayle, 4837 Indianola Way, La Canada, California. 


E. F. Kane, General Manager, Ace Freight Line, Inc., 459 East Mallory Avenue, 
Memphis 6, Tennessee. 


Edward P. Klinger, Dist. Sales Mgr., Transamerican Freight Lines, Inc., 3775 S. 
Packard Avenue, Milwaukee 7, Wisconsin. 


Donald E. MacRae, 6710-70th Street, West, Parkville, Missouri. 
Robert K. Maslin, 6325 N. Fairhill St., Philadelphia 26, Pennsylvania. 


C. R. Sheets, Assistant General Freight Agent, Rock Island Lines, 821 LaSalle 
Street Station, Chicago 5, Illinois. 


Jerry C. Smith, Rate Clerk, Service Pipe Line Company, P. O. Box 1979, Tulsa, 
klahoma. 


James F. Wheeler, Assistant General Attorney, Louisville & Nashville Railroad Com- 
pany, 908 West Broadway, Louisville, Kentucky. 


* Elected to Membership, October, 1959. 
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Meetings of Regional Chapters 


District 1—Maine, New Hampshire, Vermont, Massachusetts and Rhode Island 
District No. 1 Chapter (Boston) 


Herman Matthei, President, General Counsel, The New England 
Motor Rate Bureau, Inc., 125 Lincoln Street, Boston 11, Massachusetts. 


Rhode Island Chapter 


Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
District 2—Connecticut, New York and New jersey 


Metropolitan New York Chapter 


Stephen Tinghitella, Chairman, Manager, Transportation Division, 
Commerce and Industry Association of New York, 99 Church Street, 
New York 7, New York. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 6:30 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


District 3—Pennsylvania (eastern half), Maryland, Delaware and District of Columbia 
Greater Philadelphia District Chapter 


Robert R. Artz, Chairman, Assistant General Counsel, Pennsylvania 
Railroad Company, Transportation Center, Six Penn Plaza, Philadelphia 
4, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Benjamin Franklin Hotel, Traffic Club 
Quarters, Ninth and Chestnut Streets, Philadelphia 5, Pennsylvania. 
Out-of-town members are cordially invited. 


Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Baltimore Chapter 


Anthony P. Donadio, Chairman, General Attorney, The Baltimore 


and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 


Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 


N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 


pages 120-122 of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 
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District of Columbia Chapter 
Earl E. Eisenhart, Jr., Chairman, Southern Railway Company, 
Washington 13, D. C. 
Meets bi-monthly, second Tuesday. 
Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 


must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


District 4—Pennsylvania (western half), Ohio and West Virginia 
Pittsburgh Chapter 


W. Moreland Ernst, Chairman, Traffic Manager, Central Area, 
United States Steel Corporation, 525 William Penn Place, Pittsburgh 
30, Pennsylvania. 


Meets: At call of Chairman. 
Akron Chapter 


John R. Meeks, Chairman, President, Traffic Research Institute, 
607 Copley Road, Akron 20, Ohio. 

Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 


Cleveland Chapter 


Hartley F. Mays, President, Commercial Agent, Norfolk & Western 
Railway, 724 Illuminating Building, Cleveland, Ohio. 
Meets: Quarterly on third Tuesday of the month. 


District 5—Virginia, North Carolina and South Carolina 
Richmond Chapter 


J. Langhorne Tompkins, President, Virginia-Carolina Chemical 
Corporation, 401 East Main Street, Richmond, Virginia. 


Carolina Chapter 


Garland V. Moore, Chairman, Assistant Traffic Manager, Akers 
Motor Lines, Inc., Gastonia, North Carolina. 


District 6—Georgia, Alabama and Florida 
Atlanta Chapter 


James E. Bilbo, Chairman, Traffic Manager, The Coca-Cola Com- 
pany, (P. O. Drawer 1734), 310 North Avenue, N. W., Atlanta 1, 
Georgia. 


District 7—Kentucky, Tennessee and Mississippi 
Louisville Chapter 


James P. Haynes, Chairman, Manager, Transportation Division, 
Louisville Chamber of Commerce, Inc., 300 West Liberty Street, Louis- 
ville 2, Kentucky. 


Meets: January, April, July and September on notification. 
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District 8—Michigan, Indiana and Illinois 
Chicago Chapter 


Walter B. Knorst, General Chairman, Assistant Director of Trans- 
portation, Administrative Center, International Minerals and Chemical 
Corporation, Old Orchard Road, Skokie, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dtally invited to attend the luncheon and meeting. 


District 9—Wisconsin, Minnesota, North Dakota and South Dakota 
Ninth District Minneapolis Chapter 


Dale Ruffcorn, Jr., President, Manager, Traffic Services, Minneapo- 


lis & St. Louis Railway Company, 111 East Franklin Avenue, Minneapo- 
lis 4, Minnesota. 


Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 

Southeastern Wisconsin Chapter—Milwaukee 

C. A. Pitzo, Chairman, Traffic Manager, Blackhawk Manufacturing 

Company, Milwaukee 46, Wisconsin. 


Meets: Third Wednesday of each month, September through June, 
at the Y. M. C. A., Milwaukee. Dinner at 6:30 p. m. Out-of-town 
members are cordially invited. 


District 10—tlowa, Missouri, Nebraska and Kansas 
Kansas City, Missouri, Chapter 
Lee R. Cowles, President, Transportation Commissioner of Kansas 
City Chamber of Commerce, Kansas City, Missouri. 
Meets: 6:00 P. M., on the first Wednesday during February, April, 
June, September, November and December in the Transportation De- 


partment of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 


Out-of-town members are cordially invited to attend these meetings. 
St. Louis Chapter 
John F. Gillespie, Chairman, Federal Barge Lines, Inc., 611 East 
Marceau Street, St. Louis 11, Missouri. 
Meets: Third Friday of each month at 12:15 P. M. except July and 


August at Miss Hulling’s, 1105 Locust Street. Owut-of-town members 
are cordially invited to attend the luncheon meeting. 


District 11—Arkansas, Oklahoma and Louisiana 
Oklahoma Chapter 
William E. Gentry, Chairman, City Freight Agent, Santa Fe Rail- 
way Company, 2109 First National Building, Oklahoma City, Oklahoma. 
District 12—Texas 
Amarillo Chapter 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 
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Sabine Area Chapter 
John H. Benckenstein, President, P. O. Box 551, Suite 915, Goodhue 
Building, Beaumont, Texas. 
Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas Chapter 
John F. Brown, Chairman, Tariff Publishing Officer, Texas- 
Louisiana Freight Bureau, 815 Interurban Building, Dallas 1, Texas. 
Dinner meetings at the Crossroad Restaurant (midway between 


Dallas and Fort Worth), third Tuesday in February, May, September 
and November. 


South Texas Chapter 


Paul N. Haskell, Chairman, Traffic Manager, Houston Chamber of 
Commerce, Houston, Texas. 


District 13—-Wyoming, Colorado and New Mexico 
Rocky Mountain Chapter 

Ernest V. Robinson, Jr., Chairman, Great Western Sugar Company, 
P. O. Box 5308, Terminal Annex, Denver 17, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District 14—Montana, Idaho and Utah (No chapters at present) 
District 15—-Washington and Oregon 
Puget Sound Chapter 

Robert B. Jacobson, Chairman, Bunker Hill Company, 2700 Six- 
teenth Street, S. W., Seattle, Washington. 

Meetings are held on third Wednesday of each month at Seattle 
Transportation Club, Seventh Avenue and University, at six o’clock 
p.m. Members of other Chapters are cordially invited to attend. 
District 16—California, Nevada and Arizona 


San Francisco Chapter 

Charles C. Miller, Chairman, Manager, Transportation Department, 
San Francisco Chamber of Commerce, 333 Pine Street, San Francisco 4, 
California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 


Southern California Chapter 
Roger L. Ramsey, Chairman, United Parcel Service, 1201 West 
Olympic Boulevard, Los Angeles 15, California. 
Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially imwited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Aspects of eee Based on aes Experience in the United States. 
Reprint of paper delivered b Honorable Howard Freas, as Chairman 
of the Interstate Commerce Commission, to the High Authority, European 
Coal and Steel Community, Luxembourg, on October 


* Code of Ethics for I. C. C. Practitioners 


aa a 4 Current Index to I. C. C. Decisions contains an Index to all 


Decisions (printed and unprinted) from January 1951 waned 
January 1955 


1955 Supplement Y Consolidated Current Index to I. C. C. Decisions. Cuanden 


Index to all I. C. C. Decisions (printed and unprinted), from February, 
1955 through January, 1956 


Fair Reward and Just Compensation, Common Carrier Service, Standards 
nder the Interstate Commerce Act by Clyde B. Aitchison. In this book, 

a comprehensive but concise work, former Commissioner Aitchison, for the 
first time, has authoritatively analyzed and determined what standards are 
properly ‘applicable in determining the reasonable level of carrier charges 


Interstate Commerce ee Assignment of Work and 
Functioning of Major Activities: Chart, as of January |, 1959 
Pamphlet, revised as of January |, 1959, (companion work to chart) 


* Manual of Practice and Procedure before the I. C. C. ues by C. R. 
Hillyer, F. C. Hillyer and Walter McFarland 


* Outline of Study Course in Practice and Procedure before the leeaeatets 
Commerce Commission. Third and Revised Edition, 1959. Original Text 


Prepared by Warren H. Wagner. 1959 Revision prepared wall obert B. 
Einhorn 


Relief from 4th Section of the Interstate Commerce Act by JM Fiedler, 
Examiner. This study sets forth the sap ey develope the grounds 


recognized, and the limitations imposed by the Commission in the granting 
ha 


of relief from the long-and-short haul and aggregate-of-intermediates pro- 
vision of Section 4, and contains many citations relating to each situation 


*Selected Reading List of Books Helpful in the Study of the Principal Laws 
Within the Jurisdiction of the Interstate Commerce Commission. 1957 
Revised Edition with 48-page Special weg = Prepared by Specialists 
in Education, Transportation Law, I ractice and Procedure 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 39 Im- 
ortant Decisions Since 1939 [1939-1950]. (Published May, 1951.) This 
ooklet contains 256 Supreme Court Decisions, among which are 172 de- 

cisions important to the I. C. C. 

286 Abstracts of Supreme Court Decisions, W. J. Rated, This. book 

contains the abstracts of 286 decisions of the United States Supreme Court 


1955 sar maed to Abstracts of Supreme Court Decisions, W. J. tenth. 


This Supplement brings up to date the original book of 286 Abstracts. 
It covers the period 1953 through June, 1956 


*Companion Works. 


Pamphlets Temporarily Out of Print 
Cost and Value of Service in Rate Making for Common Carriers. 

















